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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

J U~HUA

1VIH_,'11AJ),L

lVIU"'J),~,

ll'IV J. 1Vl-, I V .Ul.:J1YlJ..:).:;)

Defendant.

COMES NOW, the above named defendant, by and through his attorney, Anne Taylor,
Deputy Public Defender, and hereby submits the following Memorandum in support of the
Motion to Dismiss previously filed with this Court.
I.

ISSUES PRESENTED

A. The Court erred in finding probable cause to bind Mr. Moses over on the charge of
grand theft by extortion where the State failed to produce substantial evidence that
Mr. Moses caused the named victim, Walter Ward, to deliver to Mr. Moses $2,500.
B. The Court erred in finding probable cause to bind Mr. Moses over on the charge of
grand theft by extortion where the State failed to produce substantial evidence that
Mr. Moses created in Walter Ward a fear that if the $2,500 was not so delivered
then Mr. Moses or some other person would physically injure some person in the
MEMORANDUM IN SUPPORT
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future.

II.

COURSE OF PROCEEDINGS

Mr. Moses was arrested by Post Falls police on the charges of Kidnapping and Grand
Theft by Extortion. The case was set for Preliminary hearing. The original case came before
Judge Harden. During the course of the hearing the state called Joshua Branham, the named
victim in the original criminal complaint. Joshua Branham claimed the

5th

Amendment and

hearing to begin anew with a different magistrate. The matter then was called before Judge
Barry Watson. Again, the state called Joshua Branham to testify. The state again offered
immunity. Counsel for Mr. Branham again objected to the procedure as being improper. The
court did not grant immunity. The state chose to proceed by dismissing the count of 1st degree
kidnapping and proceeded only on the charge of grand theft by extortion. The state presented its
case and closed.
Mr. Moses began his case. After some defense witnesses testified the Court continued
the hearing until a different day. During the course of the first day of hearing the state, after
resting, moved to amend its charging document. Defense objected and the court declined to
allow the state to amend. The Court reconvened and Mr. Moses was in court with witnesses.
The state again moved to amend the charge. This time it was allowed. The state amended the
complaint to allege Grand theft by Extortion and named a different victim. Defense objected.
Mr. Moses was not prepared to meet an allegation containing a different victim. The court
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allowed the state to amend the charge over Mr. Moses' objection. At that point the defense
rested. The remaining defense witnesses were pertinent to the original charges of 1st degree
kidnapping only. The case was bound over to stand trial before the Honorable Judge Luster. Mr.
Moses moved to dismiss. Judge Luster did not dismiss the charges but remanded the case to the
Magistrate division for another preliminary hearing. The preliminary hearing was held before
the Honorable Judge Caldwell. After hearing, Mr. Moses was bound over to stand trial.

offense, the magistrate shall forthwith hold the defendant to answer in the district court." I.C.R.
5.l(b). "The finding of probable cause shall be based upon substantial evidence upon every
material element of the offense charged .... " Id "A defendant once held to answer to a criminal
charge ... may challenge the sufficiency of evidence educed at the preliminary examination by a
motion to dismiss .... Such motion to dismiss shall be heard by a district judge." LC. § l 9-8 l 5A.
Issues that involve purely a question oflaw are reviewed de novo. State v. Korsen, 138 Idaho
706, 711 (2003); State v. Cobb, 132 Idaho 195, 197 (1998); State v. Hansen, 125 Idaho 927, 930
(1994).
IV.

IDAHO CRIMINAL JURY INSTRUCTION 545

ICJI 545 THEFT BY EXTORTION
"In order for the defendant to be guilty of Theft by Extortion, the state must prove each of
the following:
1. On or about [date]
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2. in the state of Idaho
3. the defendant [name] caused [name of victim] to deliver [to the defendant] [or] [to
another person] [description of property],
4. the defendant did so by creating in [name of victim] a fear that if the property were not so
delivered then the defendant or some other person would physically injure some person
in the future,

other than the owner.

If any of the above has not been proven beyond a reasonable doubt, you must find the
defendant not guilty. If each of the above has been proven beyond a reasonable doubt, then you
must find the defendant guilty."
V.

LEGAL BASIS FOR REQUESTED RELIEF

At a preliminary hearing, the state must prove that a crime was committed and that there
is probable cause to believe that the defendant committed the alleged crime. State v. Fain, 116
Idaho 82, 84 (1989). State v. Munhall, 118 Idaho 602, 606 (Ct. App. 1990).
The finding of probable cause must be based upon substantial evidence upon every
material element of the offense charged. I. C.R. 5.1 (b). Munhall, 118 Idaho at 606. This test may
be satisfied through circumstantial evidence and reasonable inferences to be drawn from that
evidence by the committing magistrate. Fain, 116 at 84; Munhall, 118 Idaho at 606. The Idaho
Rules of Evidence govern all actions, cases and proceedings in the courts of the state of Idaho
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and all actions including preliminary hearings as modified by I.C.R. 5.l(b). I.R.E. lOl(a), (d)(l).
"Evidence is regarded as substantial if a reasonable trier of fact would accept it and rely upon it
in determining whether a disputed point of fact has been proved." State v. Mitchell, 130 Idaho
134, 135, 937 P.2d 960, 961 (Ct. App. 1997).
A. The Court erred in finding probable cause to bind Mr. Moses over on the charge of
grand theft by extortion where the State failed to produce substantial evidence that

was that he received a phone call from Joshua Branham. He did not immediately recognize the
voice of Mr. Branham, and Mr. Branham identified himself. Mr. Ward stated the phone
conversation was short. During the short phone conversation Mr. Ward thought a second
individual got on the phone. He testified the other voice said "he wasn't fuckin' around, uh, this
wasn't any Hollywood bullshit, um, that he just wanted his money. He said he was owed $2500,
no more no less." (Preliminary hearing transcript page 25 lines 18-21. December 10, 2010.)
After hearing what he believed to be a second voice, Mr. Branham spoke with him again.
Mr. Ward testified that he met with a person at Wal-Mart in Post Falls. Mr. Ward
testified he believed that person to be Mr. Moses. He also testified that he had conversation with
the person he believed to be Mr. Moses at Wal-Mart and in a vehicle. Mr. Ward testified that
this person at Wal-Mart had a similar voice to the one he heard on the phone earlier in the day.
The State asked Mr. Ward if the conversation ever focused on the reason he was giving.
the person $2500.00. Mr. Ward stated, "Yes. He said that uh, Joshua Branam owed his uncle
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$2,500 for drugs that he'd been fronted." (Preliminary hearing transcript pages 22-23 lines 25
and 1. December 10, 2010.) (Preliminary hearing transcript page 25 lines 18-21. December 10,
2010.)
This statement allegedly made by Mr. Moses does not provide substantial evidence that
Mr. Moses induced Mr. Ward to hand over money. Ward's testimony was that he believed Mr.
Moses to have had a similar voice to the one he had heard over the phone demanding $2,500.

Mr. Moses created in Walter Ward a fear that if the $2,500 was not so delivered
then Mr. Moses or some other person would physically injure some person in the
future.
In the case at hand, the state failed to produce substantial evidence that Mr. Moses
·created in Walter Ward a fear that if the $2,500 was not delivered then Mr. Moses or some other
person would physically injure Mr. Branham. As argued above, the alleged victim, Walter
Ward, "believed" the voice on the phone demanding money was the same as the voice of Mr.
Moses whom he met at the Wal-Mart. At no point did Ward testify that Mr. Moses threatened
him at the Wal-Mart, or
VI.

CONCLUSION

For the aforementioned reasons, Mr. Moses respectfully requests that this Court dismiss
the charge of grand theft by extortion.
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DATED this

J0__ day of February, 2011.
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MEMORANDUM IN OPPOSITION TO
DEFENDANT'S MOTION TO DISMISS

JOSHUA MICHAEL MOSES,
Defendant.

COMES NOW, from the State of Idaho, by and through Arthur Verharen, Deputy Prosecutor,
and hereby submits the following Memorandum in Opposition to Defendant's Motion to Dismiss.

APPLICABLE LAW
The purpose for a preliminary hearing is to determine whether a crime was committed and whether
there is probable cause to believe that the one charged with the crime committed it. State 1~ Pole, 139

Idaho 370, 372 Idaho (Ct. App. 2003) .. The finding of probable cause may be based upon
circumstantial evidence as well as reasonable inferences. Id In order to reverse the finding of the
judge who found probable cause at a preliminary hearing, a reviewing court must find an abuse of

discretion.. Id "Stated another way, a .magistrate1s finding of probable cause at a preliminary hearing
will not be disturbed it: under any reasonable view of the evidence including permissible inferences. it
appears likely that an offense occurred and that the accused committed it." Id
MEMORANDUM IN OP.POSITION TO DEFENDANT'S MOTION TO DISMISS-1
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The elements applicable to grand theft by extortion are as follows:
1. On or about some date;
2. in the state of Idaho;
3. the defendant caused the victim to deliver to the defendant property;
4. the defendant did so by creating in the victim a fear that if the property were
not so delivered then the defendant or some other person would;
5. physically injure some person in the future;
6. when the property was delivered, the defendant had the specific intent to
denrive the owner of the nrooertv or to aoorooriate the oropertv to the defendant

:from bis wife's brother, Joshua Branam. (P.H. Tr. p. 14/15) During the conversation with Mr. Bran.am
another individual talked with the victim. (P.H. Tr. p. 16) After the phone conversation the victim
withdrew $2,500 and went to Walmart in Kootenai County, Idaho. (P.H. Tr. p. 17/18) He went to

Walmart with the money due to the phone conversation. (P.H. Tr. p. 19) At Wa.lma.rt the victim was
approached by a man who the victim identified in court as the Defendant. (P.H. Tr. p. 19/20) The
Defendant told the victim he would take him to Mr. Branam after which the victim handed over to the
Defendant the $2,500. (P.H. Tr. p. 20)
During the ride the Defendant indicated that Mr. Branam owed his uncle $2,500 for drugs.
(P.H. Tr. p. 22123) Based upon their conversation the victim recognized the Defendant as the person
who talked on the phone during the conversation earlier with .Mr. Branam. (P.H. Tr. I>· 23/24) The

victim indicated that during the earlier phone conversation with the Defendant he told the victim "he
wasn>t fuckin' around, uh, this wasn't any Hollywood bullshit. um, that he just wanted his money. He
said he was owed $2>500, no more no less.,, (P.H. Tr. p. 25) The Defendant also told the victim that he
was not to go to the police. (P.H. Tr. p. 25126 and 46) The Defendant took the·victim to the area where

Mr. Branam was located and when the victim saw Mr. Branam he noticed injuries to Mr. Brana.m's
MEMORANDUM IN OPPOSITION TO DEFENDANT'S MOTION TO DISMISS~ 2
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face. (P.H. Tr. p. 28) A half hour or so later the victim contacted police. (P.H. Tr. p. 30)
.
This testimony from the victim established on a probable cause level each and every element of

grand theft by extortion. Although it was not necessary for purposes of finding probable cause, the
testimony from Joshua Branam corroborated that of the victim. Mr. Branam testified that he spoke
with the victim and told him th.at he needed $2,500 to pay to someone else or he would be hurt. (P.H.
'T'r n i::\.d.) Mr 'R.rsinllfn ~f'.lll"f'lrl th~ 'tlil'.tim intn

AO'rAAt'l"IO

tn nhfain the S:2 500 (PH. Tr.

n.

65 He testified

the package with the $2,500 (P.H Tr. p. 67/68) Finally, Mr. Branam indicated that a few days_ before
this incident he had a physical fight with the Defendant during which he sustained injuries to-his face.
(P.R Tr. P- 70/71)
At the preliminary hearing there was evidence adduced about where and when the offense took

place) that the victim delivered to the Defendant $2,500 and that he did so over concerns in regards to
Mr. Branam's physical well being. AB such, there wa.s sufficient evidence for the magistrate to find
probable cause for the charged offense.

CONCLUSION
For the aforementioned reasons, the state respectfully requests that the Defendant's Motion to
Dismiss be denied.
DATED this

"2 3

day ofFebruary, 2011.

JtmP~lfM<4
Deputy Prosecuting Attorney

CERTIFICATE OF MAILING

I hereby certify that on the "Z 7 day of February, 2011, a true and correct copy of the
foregoing was caused to be FAXED to the PUBLIC DEFENDER OF ICE. /
·
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Description CR 2010-15159 Moses, Joshua 20110224 Motion to Dismiss
Judge Mitchell
Court Reporter Julie Foland
clerk Jeanne Clausen
Date 2/2412011

Time

Speaker

01:57:31 PM
Judge

PD

on pnone ana naa a conversauon. vtcum meets Mr. Moses at
Walmart and victim thinks his voice sounds like Mr. Moses. Mr.
Branam had money coming to him and he wanted money that day
this is how he went about this. Nothing stating Mr. Moses places
any threats. Mr. Branam received the money. Nothing to hold Mr.
Moses. Justice for court to dismiss this case.

PD

Judge

I thought I had my mind made up. Wants to reread the preliminary
hearing today.

02:08:25 PM PD

t for trial week after.

Judge

If can't finish that trial on Wednesday and Thursday, but don't
have a problem starting up on Monday 3/14/11 .

PA

Thought it was 2 days. Request leave set for 3/9/11. Have other
trials set with Judge Haynes. I have 2 to 3 witnesses.

D
02:12:07 PM

· Calls case - deft present and represented by Ms. Taylor; Mr.
Verharen for the state; Motion to dismiss filed by defense. Have
. ro~rl ~11 hrio.fe> filorl fr.r +hi., mr.+ir.n o.,..,,r1 +ho ,...,..,,.1;....,;..,..,. .... , h,,,,,. ..;,...,..

Not arguing about anything Mr. Branam stated to victim. Problem
is tying Mr. Moses into this whole thing . Moses didn't know what
was said to victim by Mr. Branam. Nothing to show that Mr. Moses
induced him to turn over money and that hasn't been shown in
this case.

ll===========l?=======

02:10:03 PM

Note

PA

02:06:10 PM

02:09:16 PM

1K-COURTROOM8

There was sufficient evidence to bind deft over. Deft's part in this
was established at preliminary hearing. Statement was later tied
to deft by victim identifying deft's voice. Other actions deft took,
drove to walmart, met victim there and escorted victim to where
Mr.Branam was. V ictim delivered money because he was afraid
someone was going to get hurt. Based upon testimony of victim
itself and sufficient evidence for magistrate to bind over.

02:03:46 PM

02:07:48 PM

Location

Judge

Will need 3 days for trial.
Let's see what happens on 3/1 /11 and may have some flexability.
Can get it tried one way or another. How about 3/21/11?

61

Log of 1K-COURTROOM8

02:14:32 PM PD

4/2011

Page 2 of2

Nothing in particular that day. Perhaps that will work. Will work on
length of trial.

Produced by FTR Gold™
www. fortherecord. com
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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE

vs.

I

JOSHUA MICHAEL MOSES,

Defendant.

)
)
)
)
)
)

MEMORANDUM DECISION AND
ORDER DENYING DEFENDANT'S
MOTION TO DISMISS

~~~~~~~~~~~~~~~~>

Defendant JOSHUA MICHAEL MOSES's Motion to Dismiss is DENIED.
Arthur Verharen, Dep. Prosecuting Attom~y, lawyer for the Plaintiff.
Anne C. Taylor Coeur d'Alene, lawyer for Defendant Moses.

****************************************
I. FACTUAL BACKGROUND.
Defendant (Moses) moves this Court to dismiss the Information in this matter
claiming substantial evidence on each element of the crime was not adduced at the
preliminary hearing. Motion to Dismiss, p. 1. This matter originally came before Magistrate
Judge Quentin Harden on August 12, 2010, for preliminary hearing. When Joshua Branam
(Branam), the victim named in the original Complaint, refused to testify and the State was
unable to grant him immunity such that he would testify, the matter was continued and a
new preliminary hearing was scheduled. The matter next came for preliminary hearing
before Magistrate Judge Barry Watson and the State again called Branam. Branam again
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refused to testify. After being unable to grant Branam immunity this second time, the State
moved to dismiss the count of first degree kidnapping and proceeded only on the count of
theft by extortion, naming a different victim. The original complaint charged Grand Theft by
Extortion, read:
That the Defendant, JOSHUA M. MOSES, on or about the 24th day of
July, 2010, in the County of Kootenai, State of Idaho, did compel and
induce Walter Ward to deliver $2,500.00 to himself [Moses] by means of

exact same language charging Grand Theft by Extortion. The Second Amended Criminal
Complaint, filed August 23, 2010, reads:
That the Defendant, JOSHUA M. MOSES, on or about the 24th day of
July, 2010, in the County of Kootenai, State of Idaho, did compel and
induce Walter Ward to deliver $2,500.00 to the Defendant by means of
instilling in Walter Ward a fear that if the property was not so delivered,
the Defendant would cause physical injury to some person in the future,
to-wit: Joshua M. Branam and/or his family members.
Second Amended Complaint, pp. 1-2.
After the preliminary hearing, the matter was bound over to District Court Judge
John Luster, and Moses moved to dismiss. Judge Luster remanded the matter for another
preliminary hearing before another Magistrate. On December 10, 2010, Judge Caldwell
heard the third preliminary hearing in this matter, and bound the matter over to this Court.
Moses has again moved to dismiss.
On February 16, 2011, Moses filed his Memorandum in Support of Motion to
Dismiss. On February 23, 2011, the State filed its Memorandum in Opposition to
Defendant's Motion to Dismiss, the day before oral argument. Because that brief was filed
so close to the hearing on February 24, 2011, the Court did not have the opportunity to
MEMORANDUM DECISION ANO ORDER DENYING DEFENDANT'S MOTION TO DISMISS
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read the State's brief prior to oral argument, and the Court had to take the matter under
advisement at the conclusion of oral argument.

II. STANDARD OF REVIEW.
Idaho law provides that a criminal defendant who is charged, by complaint, with a
felony is entitled to a preliminary hearing at which a magistrate determines whether a
...... 1hlir nffonc-o h'!IC' h1:u::in f"nmmitti::irl

~nrl if ~n

whi::ithP.r

nrnh~hlP.

r.::mse exists to believe the

defendant will be discharged and the complaint dismissed. l.C. §§ 19-814, 19-815; l.C.R.
5.1. At the preliminary hearing, the State is not required to produce all of its evidence, but
must show that a crime was committed and that there is probable cause to believe the
accused committed it. Pole, 139 Idaho 370, 372, 79 P.3d 729, 731; Careyv. State, 91
Idaho 706, 709, 429 P.2d 836, 839 (1967). A magistrate's finding of probable cause
should be overturned only upon a showing that the magistrate abused his discretion. State

v. Gibson, 106 Idaho 54, 57, 675 P.2d 33, 36 (1983). A reviewing Court will not substitute
its judgment for the magistrate's as to the weight of evidence and the magistrate's finding
of probable cause at a preliminary hearing will not be disturbed if, under any reasonable
view of the evidence including permissible inferences, it appears likely that the offense
occurred and the accused committed it. State v. Munhall, 118 Idaho 602, 606, 798, P.2d
61, 65 (Ct.App. 1990); State v. Holcomb, 128 Idaho 296, 299, 912 P.2d 664, 667 (Ct.App.
1995).

Ill. ANALYSIS.
Moses argues Judge Caldwell erred in finding probable cause to bind him over
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where the "state failed to produce substantial evidence that Mr. Moses caused Walter
Ward to deliver to Mr. Moses $2,500." Memorandum in Support of Motion to Dismiss.
Moses contends the State has not set forth sufficient evidence to lead one to the
conclusion that Moses induced Ward to hand over the $2,500. Id., p. 6.
Testimony at the preliminary hearing established that while the victim Walter Ward
t\Al'.:lrrl\ w::tc: :::lt hie: hnmA hA rAr.AivArl

a tAIAnhnnA call from Joshua Branam (Branam).

- p. 17, L. 6. When that individual got on the phone, that individual demanded $2,500 from
Ward, because Branam (who is Ward's brother-in-law, Id., p. 13, LI. 15-22) owed this
individual's uncle $2,500 for drugs which that individual's uncle had fronted.

Id., p; 22, L

13 - p. 23, L. 1. After that demand from this third individual, Branam got back on the
phone with Ward and spoke with Ward briefly before Ward terminated the telephone
conversation. Ward then traveled to several banks to withdraw $2,500 from his wife's
(Branam's sister's) checking account, picked up a friend of his, and drove to the Post Falls
Wal-Mart. Id., p. 17, L. 7 - p. 18, L. 20. Ward waited in the Wal-Mart parking lot for
approximately 40 minutes before being approached by an individual Ward identified as the
defendant Moses at the preliminary hearing. Id., p. 18, L. 21-p.20, L 4. Ward showed
Moses the money, Ward then asked Moses where Branam was, and Moses said he would
take Ward to Branam. Id., p. 20, LI. 5-19. Ward then handed Moses the money. Id., p.
20, LI. 16-19. Moses eventually took Ward to Branam. Id., p. 20, L. 20- p. 28, L. 10.
Ward testified this other individual on the phone with Branam, later identified as defendant
Ward, implied that Branam would be killed if Ward did not come up with the money. Id., p.

1c
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23, LI. 2-5.
On direct examination by Moses' counsel, Branam testified that he had a plan to get
money from his brother-in-law because Branam's own account was frozen and he could
not obtain money from his own account:
I told him [Ward) that I was gonna be hurt, that I needed the money, that I
was being kidnapped, made up a really good story. He went for it. He told
mo ho'rl hrinn +ho mnno\/

telephone calls to Ward. Tr., p. 54, LI. 23-25, p. 55, LI. 1-3. On cross-examination by the
State, Branam testified to not knowing precisely what day or time he called Ward, because
"I was pretty high during those couple weeks ... " Tr., p. 62, LI. 4-5. Branam conceded that
Moses may have been nearby while Branam was on the telephone with Ward, but he could
not recall; nor could Branam recall whether Moses had a Hispanic accent. Tr., p. 66, LI. 113. Most of Branam's testimony corroborates Ward's testimony. As to whether defendant
Moses was also involved in the phone call with Ward and Branam, or not, the testimony of
Ward and Branam are divergent. It is up to Judge Caldwell to make credibility
determinations. Judge Caldwell stated: "And quite candidly, I don't give a lot of weight to
Mr. Branam's testimony." Id., p. 91, LI. 17-18. That credibility determination is supported
by several features found in the preliminary hearing transcript. First, by his own admission
Branam's recollection is suspect due to his drug use: "I was pretty high during those
couple weeks ... ". Id., p. 62, LI. 2-5. Branam was high on the day in question, and was
injecting, smoking and eating methamphetamine. Id., p. 62, LI. 17-25. Branam admitted it
could have affected his memory. Id., p. 63, LI. 18-23. Second, Moses is Branam's friend

167
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(Id., p. 49, LI. 2-8; p. 54, LI. 10-14; p. 59, LL 17-21), so Branam has motive to shade his
own testimony to save Moses' hide. Third, it does not make any sense for Moses not to
have been involved in the conversation as otherwise Branam would be claiming to be held
hostage with no third person to verify such, and obviously, Ward was convinced to go to
several banks, round up the money and deliver the money to this unknown person. Fourth,
l\Ancoc' ,inunlucm1::mt { nr nnt\ in thic: inifo:d

r~ll

ic: nnt

~II th~t ri=ili::o\/~nt

hi::or.:::111c:i:i it ic: nnt

r.li::o~r

would be killed. Id., p. 23, LI. 2-5. Branam testified he only told Moses to retrieve a
package form Ward in the Wal-mart parking lot, not that Moses would be retrieving $2,500.
Tr., p. 67, LI. 9-24. Branam testified that it was he, not Moses, that told Ward to bring the
$2,500:
I told him that I was gonna be hurt, that I needed the money, that I was
being kidnapped, made up a really good story. He went for it. He told me
he'd bring the money.
Id., p. 53, LI. 14-18. Again, this would be a situation where Branam is trying to convince
Ward that Branam is being held hostage, with no third party verifying such. Then there is
the obvious reason for Branam to shade his testimony, he has been granted immunity.
Id., p. 73, LI. 13-16.
A finding of probable cause by a magistrate may be challenged by filing a motion to
dismiss in district court. LC.§ 18-815A. A defendant challenging the sufficiency of
evidence presented at the preliminary hearing must demonstrate the State failed to present
substantial evidence as to every material element of the offense charged. Idaho Criminal
Rule 5 .1 (b). Reviewing courts will not substitute their judgment for that of the magistrate as

168
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to the weight to evidence and a probable cause finding will not be disturbed if any
reasonable view of the evidence, including permissible inferences, support that the offense
occurred and the accused committed it. State v. Pole, 139 Idaho 370, 372, 79 P.3d 729,
731 (Ct.App. 2003) (citing State v. Holcomb, 128 Idaho 296, 299, 912 P.2d 664, 667
(Ct.App. 1995)).
lrf<:>hn f'rimin<:>I

l11n1
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defendant] [or] [to another person] [description of property],
4. the defendant did so by creating in [name of victim] a fear that if the
property were not so delivered then the defendant or some other
person would [do one or more of the following:]
[physically injure some person in the future,] [or]

***
[engage in conduct constituting a crime,] [or]
***
And
5.

when the property was delivered, the defendant had the specific
intent to deprive the owner of the property or to appropriate the
property to the defendant or to some person other than the owner.

If any of the above has not been proven beyond a reasonable doubt,
you must find the defendant not guilty. If each of the above has been proven
beyond a reasonable doubt, then you must find the defendant guilty.
Moses claims in his motion to dismiss, that in light of the testimony of Branam (and that of
Larry Hertz,· Moses' step-father who only testified Moses is 75% Native American and does
not speak with a Hispanic accent), the State has failed to produce substantial evidence that
Moses caused Ward to deliver the $2,500 or that Moses created fear in Ward that Moses
would injure some person in the future. Memorandum in Support of Motion to Dismiss, pp.
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5-6. According to Moses' argument, the State has only set forth that Ward "believed" the
voice on the telephone demanding the money was Moses', and that there is no proof that
Moses ever threatened Ward while in the Wal-Mart parking lot or en route to find Branam.

Id.
Judge Caldwell had the benefit of observing the witnesses' testimony. It is his
nrn\linl'"'o tn ou!:ih 1!:lt.::o tho t"'rorfihilit\/ nf th.::. \Atitni::icc.::oc: h.::ofnr.::o him ~nrf tn \111.::>inh thi::i i::i\/irfi::inri::i

witness is to be considered by the trier of fact in its determination of the weight to be given
the testimony of the witness").
This Court finds Judge Caldwell did not abuse his discretion. Judge Caldwell acted
within the bounds of his discretion and reached his decision by an exercise of reason.
State v. Pole, 139 Idaho 370,.372, 79 P.3d 729, 731 (Ct. App. 2003). This Court finds

Judge Caldwell's probable cause determination is more than supported by substantial
evidence. This Court has set forth above the problems with Branam's testimony. As
mentioned above, Judge Caldwell stated on the record, "[q]uite candidly, I don't give a lot
of weight to Mr. Branham's testimony." Tr., p. 91, LI. 17-18. Additionally, Judge Caldwell
stated that based on Walter Ward's testimony, he would in fact bind over Moses on the
single count of theft by extortion. Id., p. 91, LI. 17-21. While there is evidence (through
Branam's testimony) contrary to the State's theory that it was Moses who caused Ward to
deliver the $2,500, there simply has been no showing that Judge Caldwell abused his
discretion by discounting the testimony of Branam and giving more weight to the testimony
of Ward. As to many of the issues, Branam's testimony corroborates Ward's testimony.
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On the issues where Branam's testimony diverges from Ward's testimony, there are a
plethora of reasons why Branam may not be telling the truth, and no reasons given as to
why Ward's testimony should not be believed. "A magistrate's finding of probable cause at
a preliminary hearing will not be disturbed if, under any reasonable view of the evidence
including permissible inferences, it appears likely that an offense occurred and that the
::-irr11~Arl

rnmmittArl it " Pn/P. 1 ~q lrl::1hn
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For the reasons set forth above, this Court must deny defendant Moses' motion to
dismiss.
IT IS HERBY ORDERED THAT defendant JOSHUA MICHAEL MOSES' Motion
to Dismiss is DENIED.
DATED this 25th day of February, 2011

OHN
CERTIFICATE OF

\f. MITCHELL District Judge
\

~

~

I hereby certify that on the
&) day of February, 2011 copies of the foregoing Order were mailed,
postage prepaid, or sent by facsimile or interoffice mail to:

ii l.f&Defense Attorney-Anne C. Taylor '--f·
Prosecuting Attorney - Arthur Verharen

~lflc-

)'7Vf

Hon. Robert Caldwell - ), ,O-

CLERK OF THE DISTRICT COURT
ENAICOUNTY

ISLtl
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Note
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to have another hearing - witnesses and grant of immunity.
n't do a Jury trial 3/22/11 there is no panel.

=====

Back on the record. 2 panels that are available. Will set pretrial
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esents an amended judgment to the court.
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COUNTY Of KOOTENAl(ss

Public Defender
The Law Office of the Public Defender of Kootenai County
PO Box 9000
Coeur d'Alene, Idaho 83816
Phone: (208) 446-1700; Fax: (208) 446-1701
Bar Number: 5836

FILED:
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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

JOSHUA MICHAEL MOSES,

)

)
)

Defendant.
COMES NOW, the above named defendant by and his attorney, Anne Taylor, Deputy Public
Defender and hereby moves the Court for an Order directing the Kootenai County Sheriff to
transport Joshua Branan a witness for the above named defendant to Court on March 23, 2011 at
9:00AM for the purpose of testifying.
DATED this

·'::J ncf

L7'-

day of March, 2011.

BY:

MOTION TO TRANSPORT

Page 1
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CERTIFICATE OF DELIVERY
I hereby certify that a true and correct copy of the foregoing was personally served by placing
a copy of the same as indicated below on the
day of March, 2011, addressed to:

,3

K~~enai
~

County Prosecutor FAX 446-183 3

ViaFax
Interoffice Mail

MOTION TO TRANSPORT
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STATE OF iDAhO
'
COUNTY OF KOOTENA!fss

Anne Taylor, Deputy Public Defender
The Law Office of the Public Defender of Kootenai County
PO Box 9000
Coeur d 1Alene, Idaho 83816
Phone: (208) 446-1700; Fax: (208) 446-1701
Bar Number: 5836

FILED:

2011 MAR -3 PH 2: 37
CL~ DISTRICT COURT

/{/!,~

DEPUTY

\ -

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

JOSHUA MICHAEL MOSES,

Defendant.

)
)
)

DEFENDANT IN KOOTENAI COUNTY

COMES NOW, the above named defendant, by and through his attorney, Anne Taylor,
Deputy Public Defender, and hereby moves this Court for an order directing the Kootenai County
Sheriff to house Joshua Moses in the Kootenai County Jail pending trial.
This motion is made on the grounds and for the reasons that it is necessary for counsel to
effectively prepare for trial.
Oral argument and leave to adduce testimony are herewith requested, should the Court be not

MOTION FOR AN ORDER TO HOUSE DEFENDANT
IN KOOTENAI COUNTY

Page 1
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otherwise disposed to grant rFlief.

,,_ffet
DATED this

C

day of March, 2011.

OFFICE OF THE KOOTENAI
TY PUBLIC DEFENDER
CO

BY:

~~-~

I hereby cert1ty tnat a true ana correct co:3r me roregomg was persunauy :scrvcu oy puu..::mg a wpy
of the same as indicated below on the
day of March, 2011, addressed to:
Ko~~ai

County Prosecutor FAX 446-183 3
~.Via Fax
Interoffice Mail

MOTION FOR AN ORDER TO HOUSE DEFENDANT
IN KOOTENAI COUNTY
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S iAI t OF lOAHO
COUNTY OF KOOTENAl}SS
FILED:

ORIGINAL
Anne Taylor, Deputy Public Defender
The Law Office of the Public Defender of Kootenai County
PO Box 9000
Coeur d'Alene, Idaho 83816
Phone: (208) 446-1700; Fax: (208) 446-1701
Bar Number: 5836
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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

)

JOSHUA MICHAEL MOSES,
Defendant.

)
)
)

COUNTY SHERIFF'S OFFICE TO
ACCEPT CLOTHING FOR WITNESS TO
WEAR DURING JURY TRIAL

COMES NOW, the above named defendant, by and through his attorney, Anne Taylor,
.Deputy Public Defender, and hereby moves the Court for an Order requiring the Kootenai County
Sheriff to accept civilian clothing for Joshua Branan, a witness in the above mentioned case, to wear
during the jury trial set to begin before the Honorable John T. Mitchell on March 22, 2011.
DATED this

arct

day of March, 2011.

BY:
ANNE TAYLOR
DEPUTY PUBLIC DEFENDER

MOTION REQUIRING KOOTENAI COUNTY
SHERIFF'S OFFICE TO ACCEPT CLOTHING
FOR WITNESS TO WEAR DURING JURY TRIAL
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CERTIFICATE OF DELIVERY

I here~ertify that a true and correct copy of the foregoing was personally served by facsimile on
day of March, 2011, addressed to:
the .
Kootenai County Prosecutor FAX 446-1833

MOTION REQUIRING KOOTENAI COUNTY
SHERIFF'S OFFICE TO ACCEPT CLOTHING
FOR WITNESS TO WEAR DURING JURY TRIAL
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ORIGINAL

STATE OF IUAHO
COUNTY OF KOOTENAl}SS
FILED:

Anne Taylor, Deputy Public Defender
The Law Office of the Public Defender of Kootenai County
PO Box 9000
Coeur d'Alene, Idaho 83816
Phone: (208) 446-1700; Fax: (208) 446-1701
Bar Number: 5836
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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

I

JOSHUA MICHAEL MOSES,
Defendant.

""

)
)
)

COUNTY SHERIFF'S OFFICE TO
ACCEPT CLOTHING FOR DEFENDANT
TO WEAR DURING JURY TRIAL

COMES NOW, the above named defendant, by and through his attorney, Anne Taylor,
Deputy Public Defender, and hereby moves the Court for an Order requiring the Kootenai County
Sheriff to accept civilian clothing for the defendant to wear during a jury trial set to begin before the
Honorable John T. Mitchell on March 22, 2011.
DATED this

-~

£-

day of March, 2011.

BY:
A
TAYLOR
DEPUTY PUBLIC DEFENDER

MOTION REQUIRING KOOTENAI COUNTY
SHERIFF'S OFFICE TO ACCEPT CLOTHING
FOR DEFENDANT TO WEAR DURING JURY TRIAL

Page 1
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l

CERTIFICATE OF DELIVERY
I her:3 certify that a true and correct copy of the foregoing was personally served by facsimile on
the
day of March, 2011, addressed to:
Kootenai County Prosecutor FAX 446-1833

MOTION REQUIRING KOOTENAI COUNTY
SHERIFF'S OFFICE TO ACCEPT CLOTHING
FOR DEFENDANT TO WEAR DURING .JURY TRIAL
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STATE OF IDAnO
}
COUNTY OF KOOTENAI SS
FILED:

Anne Taylor, Deputy Public Defender
Office of the Kootenai County Public Defender
PO Box 9000
Coeur d'Alene, Idaho 83816
Phone: (208) 446-1700; Fax: (208) 446-1701
Bar Number: 5836
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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

/

JOSHUA MICHAEL MOSES,
Defendant.

)
)
)

THE SHERIFF TO PROVIDE A HAIRCUT
FOR DEFENDANT

COMES NOW, the above named defendant, by and through his attorney, Anne Taylor,
Deputy Public Defender, and hereby moves this Court for an order directing the Kootenai County
Sheriff to provide a haircut for the Defendant prior to his Trial date of March 22, 2011.
DATED this

~

day of March, 2011.

BY:

A
E TAYLOR
DEPUTY PUBLIC DEFENDER

MOTION FOR AN ORDER DIRECTING THE
SHERIFF TO PROVIDE A HAIRCUT FOR DEFENDANT

Page 1

181

CERTIFICATE OF DELIVERY

I hereby certify that a true and correct co§of the foregoing was personally served by placing a copy
of the same as indicated below on the
day of March, 2011, addressed to:
Kootenai County Prosecutor FAX 446-183 3
_:;(_ Via Fax
Interoffice Mail

MOTION FOR AN ORDER DIRECTING THE
SHERIFF TO PROVIDE A HAIRCUT FOR DEFENDANT

Page 2
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STATE OF ID1\H:J
I ~s
COUNTY OF l~OOTENAl?;:i

FILED:

.

BARRY McHUGH
Prosecuting Attorney
501 Government Way/Box 9000
Coeur d'Alene, ID 83816-9000
Telephone:
(208) 446-1800
.Facsimile:
(208) 446-1833
ASSIGNED ATTORNEY
ARTHUR VERHAREN

STATE OF IDAHO,
Plaintiff,
vs.
JOSHUA MICHAEL MOSES,
Defendant.

)
)
)
)
)
)
)
)
)

Case No. FI0-15159
PLAINTIFF'S REQUESTED
JURY INSTRUCTIONS

The Plaintiff herein respectfully submits the following jury instructions in addition to the
Court's general instructions on the law.
DATED this

J

day of

/VI

A-'tt if

'2011.
BARRY McHUGH
Prosecuting Attorney for
Kootenai County, Idaho

~i}vv-1k

AR HUR VERHAREN
Deputy Prosecuting Attorney
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PLAINTIFF'S REQUESTED
INSTRUCTION NO. \

YOU ARE INSTRUCTED that the defendant, Joshua Michael Moses, is charged with the crime
of Grand Theft by Extortion, alleged to have occurred as follows:

that the defendant, Joshua

Mi~h~f'l Mo«~s. on or about the 24th dav of Julv. 2010. in the County of Kootenai, Stateofidaho, did

his family members. To this charge the defendant has pled not guilty.

Citation: Idaho Code Section 18..,2403(2)(a), 18-2407(l)(b)
Given:
~
Refused:
V
Modified:
Covered:- - v --

-----
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ICJL545 THEFT BY EXTORTION
PLAINTIFF'S REQUESTED
INSTRUCTION NO.

V

In order for the defendant to be guilty of Grand Theft by Extortion, the State must prove
each of the following:
1. On or about 24th day of July, 2010

4. the defendant did so by creating in Walter Ward a fear that if the money were not so
delivered then the defendant or some other person would physically injure some person in the
future, and;
5. when the money was delivered, the defendant had the specific intent to deprive the
owner of the property or to appropriate the property to the defendant or to some person other than
the owner.

If any of the above has not been proven beyond a reasonable doubt, you must find the
defendant not guilty. If each of the above has been proven beyond a reasonable doubt, then you
must find the defendant guilty.
I.C. § 18-2403(2)(e).
Citation: ICil 545
Given:
/'
Refused:- - - - Modified:
Covered:

---------

185

ICJI 311 AIDERS AND ABETTERS/PRINCIPALS DEFINED
PLAINTIFF'S REQUESTED
INSTRUCTION NO.

j_

The law makes no distinction between a person who directly participates in the acts constituting a
crime and a person who, either before or during its commission, intentionally aids, assists, facilitates,

duty to act sutt1c1ent to maKe one an accompuce.

Given:
Refused:
Modified:
Covered:- - - ' - - -

--------------
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ICJI 312 AIDING AND ABETTING
PLAINTIFF'S REQUESTED
INSTRUCTION NO.

i

All persons who participate in a crime either before or during its commission, by intentionally
aiding, abetting, advising, hiring, counseling, procuring another to commit the crime with intent to
promote or assist in its commission are guilty of the crime. All such participants are considered

Given:- - - - - Refused:- - - - Modified:- - - - Covered:- - - - -
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PLAINTIFF'S REQUESTED
INSTRUCTIONNO.

5

An "owner" of property is any person who has a right to possession of such property superior to

that of the defendant.

Covered:- - - - -

JUDGE

188

1cn 562
INTENT TO APPROPRIATE OR DEPRIVE DEFINED
PLAINTIFF'S REQUESTED
INSTRUCTION NO.

i

The phrase "intent to deprive" means:

a.

The intent to withhold property or cause it to be withheld from an owner permanently or

render it unlikely that an owner will recover such property.
The phrase "intent to appropriate" means:
a.

The intent to exercise control over property, or to aid someone other than the owner to

exercise control over it, permanently or for so extended a period of time or under such circumstances as
to acquire the major portion of its economic value or benefit; or
b.

The intent to dispose ofthe property for the benefit ofoneself or someone other thanthe

owner.

Citation: LC.§ 18-2402(1).
Given:---1'--R efused:- - - - Modified:- - - - Covered:- - - - -
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PLAINTIFF'S REQUESTED
INSTRUCTION NO.

1

Having found the defendant guilty of Grand Theft by Extortion, you must next consider
whether he has been convicted on at least two prior occasions of felony offenses.
The State alleges the defendant has prior convictions as follows:
1\

A C:C:Anlt nf A rhilcl in tht> Thircl

nf'OTf'f'

rrnmtv of Snobme State of Washinmon

decision must be unanimous.

CITATION: ICil 1601
GIVEN:
/
REFUSED:- - - MODIFIED: _ __
COVERED: _ __
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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

)
)
)
)

vs.

JOSHUA MICHAEL MOSES,

VERDICT

Defendant.

We, the Jury, duly empaneled and sworn to try the above entitled action, for our verdict,
say that we fmd the defendant:

(CHOOSE ONE ONLY)
NOT GUILTY

GUILTY
OF GRAND THEFT BY EXTORTION
DATEDthe _ _ _day

________ 20.11.
,

PRESIDING OFFICER

191

IN THE DISTRJCT COURT OF THE FIRST JUDICIAL DISTRJCT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

)

STATE OF IDAHO,

Case No. CR-Fl0-15159

\

Defendant.

)

We, the Jury, duly empaneled and sworn to try the above entitled action, for our verdict,
unanimously answer the question(s) submitted to us as follows:
L Was the defendant, JOSHUA MICHAEL MOSES, convicted of at least two (2) prior

felonies before committing the crime of GRAND THEFT BY EXTORTION?

YES
DATED this _ _ day

NO

--

- - - - - - - - - 2011.

PRESIDING JUROR

192

CERTIFICATE OF MAILING
I hereby certify that on the --1_ day of /YI N1 l
foregoing was caused to be sent to defense counsel.
PUBLIC DEFENDERS OFFICE, FAXED

If' , 2011, a true and correct copy of the
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ORIGINAL

STATE OF IDAHO
1
COUNTY Of KOOTEHAll SS
FILED:

Anne Taylor, Deputy Public Defender
The Law Office of the Public Defender of Kootenai County
PO Box 9000
Coeur d'Alene, Idaho 83816
Phone: (208) 446-1700; Fax: (208) 446-1701
Bar Number: 5836

2011 "AR -8 .AHIO: l I

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

JOSHUA MICHAEL MOSES,

)
)

Defendant.
The Court having before it the Motion to Transport, and good cause appearing, now,
therefore
IT IS HEREBY ORDERED that the Kootenai County Sheriff transport Joshua Branan, a
witness, for the above named defendant to Court on March 23, 2011 at 9:00AM for the purpose of
testifying.
DATED this

:b"'f--

day of March, 2011.

I hereby certify that a true and correct copy of the foregoing was personally served by placing
a copy of the same as indicated below on the "{ · day of March, 2011, addressed to:

&.
C{)t {!J_µ.

Kootenai County Public Defender FAX 446-170 I /
Kootenai County Jail FAX 446-1407 /
Kootenai County Prosecutor FAX 446- 1-S'H'

\$Lt'
ORDER TO TRANSPORT

.

.

fll/..4&

Page 1

194

ORI GINA!
Anne Taylor, Deputy Public Defender
The Law Office of the Public Defender of Kootenai County
PO Box 9000
Coeur d'Alene, Idaho 83816
Phone: (208) 446-1700; Fax: (208) 446-1701
Bar Number: 5836

2011 HAR-8 AH fO: U

EPUTY
IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

/

)
)

Defendant.

ACCEPT CLOTHING FOR WITNESS TO
WEAR DURING JURY TRIAL

The Court having before it the Motion to require the Kootenai County Sheriffs Office to
Accept Clothing for witness to wear during the upcoming jury trial and good cause appearing,
IT IS HEREBY ORDERED that the Kootenai County Sheriffs Office shall accept clothing
for Joshua Branan, a witness in the above mentioned case, to wear during the jury trial set to begin
before the Honorable John T. Mitchell on March 22, 2011.
DATED this<Diday of March, 2011.

I hereb).'.; certify that a true and correct copy of the foregoing was personally served by facsimile on
the 'i
day of March, 2011, addressed to:

r:J;_

Kootenai County Public Defender FAX 446-1701 /
Kootenai County Jail FAX 446-1407 /
A
.
Kootenai County Prosecutor FAX 446- ~
~ ~il ~,(

1

/J.

ORDER REQUIRING KOOTENAI COUNTY SHERIFF'S OFFICE TO ACCEPT
CLOTHING FOR WITNESS TO WEAR DURING JURY TRIAL
Page 1
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J

STATE OF IOAHO

AQe~!tl,I

COUNTY Of KOOTEHAIJ SS
FILED:
·

The Law Office of the Public Defender of Kootenai County
PO Box 9000
Coeur d'Alene, Idaho 83816
Phone: (208) 446-1700; Fax: (208) 446-1701
Bar Number: 5836

201 I HAR -8 AH 10: I ;f
EPUT

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

/

Defendant.

)
)

ACCEPT CLOTHING FOR DEFENDANT
TO WEAR DURING JURY TRIAL

The Court having before it the Motion to require the Kootenai County Sheriffs Office to
Accept Clothing for defendant to wear during his upcoming jury trial and good cause appearing,
IT IS HEREBY ORDERED that the Kootenai County Sheriffs Office shall accept clothing
for the defendant to wear during his Jury Trial set to commence on March 22, 2011.
DATED this~ftray of March, 2011.

CLERK'S CERTIFICATE
I hereby certify that a true and correct copy of the foregoing was personally served by facsimile on
the ~
day of March, 2011, addressed to:
Kootenai County Public Defender FAX 446-1701 ,/'
Kootenai County Jail FAX 446-1407 /
Kootenai County Prosecutor FAX 446-Ht.:H /

1~4-I

Qy ~:

t

~- {L!yflj.<·

/J

C~-

ORDER REQUIRING KOOTENAI COUNTY SHERIFF'S OFFICE TO ACCEPT
CLOTHING FOR DEFENDANT TO WEAR DURING JURY TRIAL
Page 1
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ORIGINAL
1
COUNTY OF KOOTENAIJ SS
FILED:

S1ATE OF ·IDAHO ·

Anne Taylor, Deputy Public Defender
Office of the Kootenai County Public Defender
PO Box 9000
Coeur d'Alene, Idaho 83816
Phone: (208) 446-1700; Fax: (208) 446-1701
Bar Number: 5836

2011 "AR .-8 AH ID; I :I

QiAA(}JJl,
D!STR&;T
.
~
DEPUTY

·

~

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

,

JOSHUA MICHAEL MOSES,
Defendant.

)
)
)

PROVIDE A HAIRCUT FOR DEFENDANT

The Court having before it the Motion for an Order Directing the Sheriff to Provide a Haircut
for the Defendant and good cause appearing, now, therefore
IT IS HEREBY ORDERED that the Kootenai County Jail staff provide the Defendant a

haircut prior to trial on March 22, 2011.
DATED this -aJ:day of March, 2011.

ITCHELL.
JUDGE

ORDER DIRECTING THE SHERIFF TO
PROVIDE A HAIRCUT FOR DEFENDANT

Page 1
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CLERK'S CERTIFICATE
I hereby certify that a true and correct copy of the foregoing was personally served by facsimile on
the
day of March, 2011, addressed to:

/i

Kootenai County Public Defender F ~446-1701 /
Kootenai County Jail FAX 446-1407
Kootenai County Prosecutor FAX 446-f ~

l'>n,
~ ~
\f)l/JJ.LLU~
.

1

ORDER DIRECTING THE SHERIFF TO
PROVIDE A HAIRCUT FOR DEFENDANT

Page2
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ORIGIN
STATE Of IOAHO
J
COUNTY OF KDOTENAIJSS

Anne Taylor, Deputy Public Defender
The Law Office of the Public Defender of Kootenai County
PO Box 9000
Coeur d'Alene, Idaho 83816
Phone: (208) 446-1700; Fax: (208) 446-1701
Bar Number: 5836

FfLEO:

2011 PfAR -8 AH HJ: JiJ

GJ.~~T
~1
DEPUTY

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

)

)

JOSHUA MICHAEL MOSES,

KOOTENAI COUNTY

J
)

Defendant.

The Court having before it the Motion to House Defendant in Kootenai County and good
cause appearing, now, therefore
IT IS HEREBY ORDERED that the Kootenai County Sheriff house Joshua Moses in
Kootenai County Jail pending trial.
DATED this :E_+'aay of March, 2011.

CLERK'S CERTIFI
I hereicertify that a true and correct copy of the foregoing was personally served by facsimile on
the
day of March, 2011, addressed to:

qr

Kootenai County Public Defender FAX 446-1701 V
Kootenai County Jail FAX 446-1407 /
~ootenai County Prosecutor FAX 446-1833 /

.

.

~iiJr-y

ORDER TO HOUSE DEFENDANT IN
KOOTENAI COUNTY

1

~

~

{MA .· ~
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Log of 1K-COURTROOM8

17/2011

Page 1 of2

Description CR 2010-15159 Moses, Joshua 20110317 Pretrial Motions
Judge Mitchell
Court Reporter Julie Foland
Clerk Jeanne Clausen

3/17/2011

Location

Note

er

10:15:42 AM Judge
-t -t .')') • -t ':> 11 IUI

1K-COURTROOM8

Calls case - deft present incustody and represented by Ms. Taylor
and Mas Walsh; Mr. Verharen for the state.

0 II

a11egea ract cnangea.
11 :24:29 AM PD

Changes elements.

11:24:45 AM
PA

ICR 7(c) amended information can be filed up until prosecutor
rests. Alternate theory of aiding and abetting. Did this weeks ago
and would give defense time to prepare. How it was originally
charge and modify as to Mr. Branam's testimony changed.
Testimony at preliminary hearings changed from what was told
police. Don't think rights of deft has been prejudice.

PD

Not going to offer immunity to Mr. Branam at this trial. Was given
limited immunity at preliminary hearing. Confusing issues for jury.
Legal mess during course of trial. Should proceed to trial on
charges bound over on only.

11:26:49 AM

11 :28:32 AM Judge

Over rule and defense objections to filing of amended information.
Will have a trial on that.

11:28:51 AM

Rule 7(e) and liminted case law. Doesn't charge a new offense.
Difficulty for state to proceed with their case isn't an issue for
court. The amended information doesn't effect this. Any other
difficulties that defense forsee.

1:30:15 AM
11:31:24AM
Judge

If there are additional issues that crop can take that up on
Monday morning. Had set that aside for me to serve my jury duty.
Now my panel is scheduled to begin on Tuesday morning. Will
discuss this with Judge Simpson to see if I can move to a different
panel.

11 :32:28 AM PD

lieve there is any chance for this resolution.

11 :32:54 AM Judg

am clerk to set a time on Monday.
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BARRY McHUGH
Prosecuting Attorney
501 Govt. Way/Box 9000
Coeur d1Alene, ID 83814
Telephone: (208) 446-1800
Fax: (208) 446-1833
ASSIGNED ATTORNEY

ARTHUR VERHAREN

Case No. CR-Fl0-15159

STATE OF IDAHO,

Plaintiff,

vs.

AMENDED INFORMATION

JOSHUA MICHAEL MOSES,
DOB: 05/20/1982
SSN: 536-90-3280
Fingerprint #2800048120-75

Defendant.

BARRY McHUGH, Prosecuting Attorney in and for the County of Kootenai, State ofldaho,

who prosecutes in its behalf, comes now into Court, and does accuse JOSHUA MICHAEL
MOSES, of the charge of: GRAND THEFT BY EXTORTION, Idaho Code § 18-2403(2)(e ), 18-

2407(l)(a), 18-204, §19-2514, committed as follows:
That the Defendant, JOSHUA MICHAEL MOSES, on or about the 24th day of July, 2010,
in the County of Kootenai, State ofldaho, did cause or aid and abet in the causing of Walter Ward to

AMENDED INFORMATION: Page 1

202

deliver $2,500.00 to the Defendant by means of instilling in Walter Ward a fear that if the property
was not so delivered, the Defendant or some other person would cause physical injury to a person in
the future, to-wit: Joshua M. Branam and/or his family members, all of which is contrary to the form,
force and effect of the statute in such case made and provided and against the peace and dignity of
the People of the State ofldaho.
PART TT

pursuant to I.C. §19.,2514, is properly considered a persistent violator. Defendant's previous
convictions consist of the following felony offenses:
1)

Assault of a Child in the Third Degree, County of Spokane, State of Washington,
Judgment and Sentence on or about 01-04-05.

2)

Tal<lng a Motor Vehicle without Permission, County of Spokane, State of
Washington, Judgment and Sentence on or about 09-08-09.

DATED this_/_ _ day of

Mfrl..£ 1f-,2011.
BARRY McHUGH
Prosecuting Attorney
In and For Kootenai County, Idaho

~~~~,J
Deputy Prosecuting Attorney

AMENDED INFORMATION: Page2
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CERTIFICATE OF MAILING

I hereby certify that on the _J__ day of /VI P}/LL If, 2011, a true and correct copy of the
foregoing was caused to be sent interoffice mail to:
PUBLIC DEFENDERS OFFICE, FAXED

AMENDED INFORMATION: Page 3
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)/Alt. Uf IOAr;'

Anne Taylor, Deputy Public Defender
The Law Office of the Public Defender of Kootenai County
PO Box 9000
Coeur d1Alene, Idaho 83816
Phone: (208) 446-1700; Fax: (208) 446-1701
Bar Number: 5836

,

COUNTY OF KOOTENAI ;.ss
FILED:
,

2011 MAR 17 PM 2: 48

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

JOSHUA MICHAEL MOSES,
Defendant.

)
)
)

COMES NOW, the above named defendant, by and through his attorney, Anne Taylor, Deputy
Public Defender, and pursuant to I.RE. 103 (c), 104(a), and 104 (c), hereby moves, in limine, for
this Court to Order the following:
1. To exclude any testimony during trial relating to Mr. Moses' criminal convictions.
2. To direct counsel for the State to admonish its witnesses of this Court's ruling.
Counsel requests that this motion be set for hearing in order to present oral argument,
evidence and/or testimony in support thereof. Requested time is 15 minutes.

MOTION IN LIM/NE

Page 1
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DATED

this-~}_f_ day of March, 2011.
THE LAW OFFICE OF THE PUBLIC
DEF NDER OF KOOT NAI COUNTY

BY:
A
TAYLOR
DEPUTY PUBLIC DEFENDER

1\..UUt.\;./U.al

_L

vvui.u.1

.i 1 VU\.l\.tU.t.VJ..

.i .l l...li.

.1 V J . J

ViaFax
Interoffice Mail

MOTION IN LIM/NE
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STATE Of IDAHO

fo1~~~IY OF ~OOTENAfl SS
Barry McHugh
' Kootenai CoUn.ty Prosecutor
.501 Government.Way
Coeur d'Alene, Idaho 83814
Phone: (208}4':1-6-1800

201 HfAR .18 PH 3:. IZ

.Fax: (208) 446-l833

· . ASSIGNED·ATTORNEY:
ARTHUR vERHAREN

Plaintiff,

CASE NO. CRF 10-15159

v.

MOTIONINLIMINE .

REGARDING I.R.E. 801(d)(2)

JOSHUA M. MOS,E$.
Defendant.

C01v.1ES NO~ the State ofldah~>,·by and i:hroughArthurVerharen, Deputy Prosecutor,
and here~yrespectfully requests the Court grant the state's Motion inLim.ine Regardingl.R.E.
'.

.

'

80l(d)(2) for the.reasons stated in the state's accompanying brief.

$day ofM~ch,2011.

DA1ED1bis

'

.

~~'~

.
AR:~N-.
Deputy .Prosecuting Attom~y

.

·,CERTJFICATE'OFMAH;ING .
I herel'iy .c~rtify that on the
I
day of March,, 201l, a:true:.and corre·ci copy of the
.
foregoing was causedto be FAXED tothePuBLICDEFENDERS OFFICE.

'i/

• • •

•

·{Vvh if\JJ'\~-=c

rn•- •

MOTION INLIMIN:E REGARDING LRE. ·80I(d)(2)- 1

Rece.ive.d Time Mar. 18. 2011

1:35PM No. 9669
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Barry McHugh

UU:J/UU/

,

Kootenai Countr Prosecutor
'501 Govem:ment Way
Coeur d'Alene, Idaho 8.3 814
Phone: (208) 446-1800 .

Fax: (208)446-1833.

ASSIGNED ATTORNEY:
ART.HUR VERHAREN

.Plamtift

CASE NO:CRF 10-15159

BRIEF IN ·s'UPP.ORT·OF
MO'I;'ION INLIMINE

v.
JOSHUA M. MOSES,
Defendant.

CO:MES NOW, the·State ofidabo, ~y Bnd through Arthur Verharen, Depucy Prosecutor;
and hereby respect:fuli,y submits its Brief in Support of the Motion inLimine Regarding I.R.E.
801(d)(2).

RELEVANT FACTS, APPLICABLELAW andARGUMEN1'
Walter Ward. anawerea the phone at 7 :OOam on.July .24, .2010. The person calling Ward

was.Joshua Branam, Ward's.brother-~-law. Branam.told Ward that
.

he was in tro.ubie and'h.e·
.

needed .$2;500· or he would be 'killed. After n;iaking that statement, .ano~er male 'With aHispanic
accent apparen~ytook the phone .from Branam and told Ward that he was n~t fuckfug around.;
.
.

this

.

was not Hollywood, that he wanted t4e money and :to meet him at W almart. The phone was
'·

.

BRIEF.IN SUPPORT OF MOTION Il\TLIMlNE - l

Received Time Mar. 18. 2011

1·35PM No. 9669

208

KU

£Ul l/MA!U ll:l/Hl J4: j/
I

.t'. UUb/UU1

handed backto Branam and a second conversation ensued betWeen Ward and Br~ ··J?uring.
·this second.conversation, Ward could hear the Hispanic male yelling at Branam calling bin).
.

.

.

.

stupid. Ward has identified the Hispanic voice ~that ofthe J:?efendant.

A statement made undei I.RE. 80l(d)(2)(B), otherwise know as an a.doptive admission,
is not hearsay. Jn order to establish the foundatio:i:i- necess~ to .admit a statement und~rthis

.;

i~~

~o-~./

(Ct; App. 1992) .citing G.M. BELL, HANDBOOK OF EVIDENCE FOR THE
. IDAHO LAwYER.264 (3d ed. 1987).

TheTational behind th~ nlle is that once a person expresses his belief in the statem~nt of
someone else. then it becomes.·an admission and, as such, the r.eliability of the person making the
statement loses relevance as does the right of confrontation. Id.

s

It is the state's position tlie Bra:aam' initial statements to Ward were ·statements adopted

·qy the Defendant.
.
~

The stateme~ts ;from Branam to ·ward dealt'With 1he fact that he needed
.
.

money or he would. be killed. The Defendant made statements to Ward that' essen~ly
elaborated upon those made lm.mediate~y before ~y Branam. The stateme~ts from the Defendant

.

.

io Ward were·not one of an innocentperson. The circumstances of the statements.also establish ·

:that the Defendant heard the statement from Branam and.acqriiesced ~·those statements.

The ··

Defendant indicated that Branam;s statements-to Ward were not ''Hollywo6cl,,7"tl:iat he was not
fucking around, that he wanted the money and wher~ to meet him with thatmoney. Both sets of
statements were contemporaneous, that is th~y_occurred within the same phone conversation, on .
.
.
.
.
i:he same phone and dealtwiththe same.subj<:?cts. As such,Branam'~·statementsto Ward should.

BRIEF IN SUPPORT OF MOTION IN LOONE -..2
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be ·admissible as an adoptive admis.sion.

In the event the Court deems the statement of Branam to not fall within the ambit of
.

.

.

I.R.E: 803 (d)(2)(B) then it is ihe state's position that the statement would:be.admissible as' "a
statement by a person authorized hy a·pari;y to·make a statement concerning the subject." I.RE.
801(d)(2)(C). The basis for that argument is the same as under I.R.E. 803(d)(2)(B) ..

»~

Deputy Prosecuting Attom~y

.

·CERTIFICATE·OF.MAILING

?l

I herel1y certify that on "the /
'day of March, 2011, a true and correct copy of the.
for~going was caused to be FAXED to tlie PUBLIC DEFENDERS ?lf'ICE.
·

.

.
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.

FAX 4461

KC PUBLIC DEFENDER

14)001/005

•
Anne Taylor, Deputy Public Defender
The Law Office of the Public Defender of Kootenai County
PO Box 9000
Coeur d'Alene, Idaho 83816
Phone: (208) 446-1700; Fax: (208) 446-1701
Bar Number: 5836

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

JOSHUA MICHAEL MOSES,
Defendant.

)
)
)

~~~~--~~~------~--~)
COMES NOW, the above named defendant, by and through his attorney, Anne Taylor,
Deputy Public Defender, and pursuant to I.RE. 103 (c), 104(a), and 104 (c), hereby moves, in

limine, for this Court to Order the following:
To preclude the State from using the 2009 Washington Judgment and Sentence, taking a
vehicle without permission, for purposes of persistent violator prosecution.
Counsel requests that this motion be set for hearing in order to present oral argument,
evidence ;;md/or testimony in support thereof. Requested time is 15 minutes. ·

AMENDED MOTION IN LIM/NE

Rec e i ved Time Ma r. 18.

11

3: 57PM No. 9699
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03/18/2011 FRI 16:15

DATED tlris

FAX 446

_j{

~002/005

KC PUBLIC DEFENDER

day of March, 2011.
THE LAW OFFICE OF THE PUBLIC
DEFENDER OF KOO ,ENAI COUNTY
BY:
A
TAYLOR
DEPUTY PUBLIC DEFENDER

l\,o,?tenai Cmmty Prosecutor .FAX 440-1833

_J:::_ Via Fax
Interoffice Mail

AMENDED MOTION IN LIMINE

Re eived Time Mar. 18.
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Anne Taylor, Deputy Public Defender
The Law Office of the Public Defender of Kootenai County
PO Box 9000
Coeur d'Alene, Idaho 83816
Phone: (208) 446-1700; Fax: (208) 446-1701
Bar Number: 5836

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

.
JOSHUA MICHAEL MOSES,
Defendant.

)
)
)

AMENDED MOTION IN LIMINE

~~~~~~~~~~~~~~)
COMES NOW, the above named defendant, by and through his attorney, Anne Taylor,
Deputy Public Defender, and submits the following memorandum in support of his Amended
Motion in Limine filed with this Court.

LEGAL BASIS FOR REQUESTED RELIEF
I.C. § 19-2514 provides:
Any person convicted for the third time of the commission of a felony, whether the previous
convictions were had within the state of Idaho or were had outside the state of Idaho, shall be
considered a persistent violator of law, and on such third conviction shall be sentenced to a term
·in the custody of the state board of correction which term shall be for not less than five (5) years
and said term may extend to life.
Furthermore, "[w]here it is sought to punish a defendant in a felony case as a persistent
violator oflaw, the former convictions relied ~n must be alleged in the indictment or information
and proved at the trial and the identity of the defendant as the person formerly convicted must be

MEMORANDUM IN SUPPORT
MOTION IN LIM/NE

Pagel
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established beyond a reasonable doubt." State v. Lovejoy, 60 Idaho 632, 637 (1939). In the case
at hand, the State's amended information alleges that the defendant is properly considered a
persistent violator due to two prior felony convictions. One of the convictions referenced by the
State is a conviction out of Washington State dated September 2009, Taking a Motor Vehicle
without Permission. However, while fashioned a felony, on the face of the 2009 judgment the

that actually imposed. State v. O'Dell, 71 Idaho 64, 69-70 (1950). Indeed, pursuant to I.C. § 18-

111:
A felony is a crime which is punishable with death or by imprisonment in the state prison ...
Every other crime is a misdemeanor. When a crime punishable by imprisonment in the state
prison is also punishable by fine or imprisonment in a county jail, in the discretion of the court, it
shall be deemed a misdemeanor for all purposes after a judgment imposing a punishment other
than imprisonment in the state prison.
As argued above, the 2009 Washington judgment is limited to a jail sentence of one year
or less. Pursuant to the Washington Superior Court judgment, the defendant was sentenced to
two months of local jail. The plain reading of the judgment indicates that the Washington
Superior Court could not have sentenced the defendant in excess of one year. Therefore, the
2009 Washington judgment is not a qualified prior felony conviction for persistent violator status
under I.C. § 19-2514.

MEMORANDUM IN SUPPORT
MOTION IN LIM/NE

Received T me Mar.18.
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3:57PMNo.9699
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day of March, 2011.

BY:

county l"rosecutor .t'AA 'f-'1-0-l<S-'.:)
ViaFax

~temu

F

Interoffice Mail

·

MEMORANDUM IN SUPPORT .
MOTION IN LIM/NE
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Ti
10:31:13 AM
Judge

Calls case - Mr. Verharen for the state; Ms. Walsh and Ms. Taylor
for the deft. Mr. Schwartz represents one of proposed witness Mr.
Branam. Pretrial motions. Motion in limine of prior convictions at

VVC:ill:m

NUl LU ::ilcUe any UUlt::I mug U::it:: IJllUI LU LI II::> t::Vt::lll.

Judge

Motion filed 3/17/11 seeks to exclude testimony at trial as to
criminal convictions is granted during states case in chief. No
testimony as to prior criminal convictions at case in chief. Doesn't
apply to part II if we get that far. Reference to drug use on day in
question.

Ms.
Taylor

We didn't make a written motion as to drug use. Testimony that
there was a get together attended by Mr. Moses and Mr. Branam
and alcohol and meth was used at that time. Just wants to limit as
to that day the use.

10:33:34AM

10:34:40 AM

Other event between Branam and Moses occur?
Testimony maybe by Mr. Branam or Mr. Ward if he chooses to
testify.
Not seeking to proclude meth use on that day, just earlier
10:37:27 AM Ms.
Taylor

Correct. Not day in question, just any other day.

PA

Not anticipating this to come up during direct. Extended meth use
could be dealt in on cross examination. Relevant in his ability to
recall.

Judge

If it does come up or relevant thru witnesses other than Ward
(Moses or Branam) - use on prior days could be relevant to day in
question. Motion in limine granted unless we have a conference
outside presence of jury before getting into this.

10:37:53 AM

10:38:46 AM

otion in limine to proclude 2009 Washington record.
10:40:27 AM

Case of persistent viol statute - fel or misd should be looked at as
to potential penalty. State v. Odell. 2009 WA judgment was less

216
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than one year. Within that judgment the WA guidelines for
sentencing maximum to serve was 5 months. Jail was less than
one jail. Charge is properly consider joyriding which would be a
misd. Doesn't qualify as a felony judgment as to persistent
violator. Standard states 2 to 5 months.

Ms.
Walsh

10:48:21 AM Judge

Felony judgment and sentence - statute would appear to be a
felony. Is that maximum?

10:49:08 AM Ms.
Walsh

Maximum understatue with 3 levels of felonies A, B & C felony.
What he is being charged with is a C type felony.

·50:21 AM

===

PA

hibits 1A and 1B which I move to admit at this time.

state can provide and prove that it is a felony. The judgment for
Mr. Moses is a felony per judgment. Page 9of11 under notices
and sign. Deft can't own firearms anymore. Page 10 talks about
voting rights because of felony conviction. Last page indicates
that it is a felony judgment and sentence. Deny deft's motion.

10:55:38AM Ms.
Walsh

Cites language in Odell case. Time imposed was 2 and 5 months.
Court was bound by sentencing guidelines in WA

10:56:31 AM

Judge

How do I know that. Statute states up to 5 yrs and I have no idea
what ability Judge has to deviate from this.

10:57:02 AM Ms.
Walsh

Standard is sentencing guidelines. Agravating circumstances can
allow a Judge to deviate from this.

11:03:57 AM

Deny motion in limine for part II of trial. State v. Haggard which
cites O'dell. Punishment imposed isn't the determining factor of
what makes it a felony or misd. Pitt's exhibit 1b doesn't state
anything about jail sentence. I don't know of an Idaho criminal
statute that describes a crime as a felony and could be punished
with time in local jail. What O'dell and Haggard state it is the
statute of the offense. Felony in caption, 2nd degree felony.
Reference inserted by Judge. End of judgment Page 9 prohibition
of firearms because it is a felony. Deny deft's motion for those
grounds.

Judge

st of statement Branam made to Ward.
ial conversation when Branam hands phone over.
11:09:28AM

Objection. Not a properly admitted statement. 801(d)(2)(b).
Adopted admission or statements. State to introduce conversation
between Mr. Branam and Mr. Ward. Mr. Branam hasn't be

217
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Ms.
Walsh

subpoenad. Heresay statements by Branam. Foundational issues.
Without testimony by Mr. Branam there will be a high hurdle. Fact
before jury is whether Mr. Moses adopted statements when
showed up at Walmart. State is limited to 803(d)(2)(b). Without
Branam state can't prove statements made by Moses.

PA

In order to lay foundation, will have to show 2 things. That
innocent deft couldn't be induced to respond. Phone conversation
that occurred at same time. Statement that Mr. Moses builds upon
statement Mr. Branam made. Lay foundation. Should be
admissable.

11:14:05 AM

Mr. Branam's testimony would be needed to lay foundation to

11 :16:18 AM

11 :19:19 AM

11:22:02 AM

112011

Judge

Case interprets Rule 801 - State vs. Mguian and it isn't overly
helpful. Branam gets on phone to Ward and says what he says
and hands phone to someone who may be deft. Assuming Ward
can lay that foundation, don't see why Mr. Branam would have to
lay foundation. I think foundation is layed. Motion seeking to allow
this motion in limine. Assuming Ward can ID who that other voice
was, foundation will belayed and allowed at trial.

PA

Mr. Branam's mother paid back the Ward's - not relevant and
motion to exclude.

11:22:31 AM Ms.
Taylor

Depends on when how much was paid and when. Maybe
impeachment evidence.

11:22:57 AM

Judge

Motion in limine is granted for now. Conference outside presence
of jury before get into that.

PA

Mr. Ward has a less than honorable discharge from military and
that should be excluded - no relevant.

Ms.
Taylor

Hadn't intended to bring up.

11:23:23 AM
11:23:48 AM

utside presence of jury.
11:24:16 AM

PA

Mr. Branam ran from police at a traffic stop. Not relevant at these
proceedings and motion to exclude.

11:24:44 AM Ms.
Taylor

Is going to be relevant. Before this is brought up would like bring
up outside presence of jury.

11:25:08 AM

Grant motion subject to conference outside presence of jury to
see if there is some issue that makes it relevant.

Judge
A

Motion to exclude witnesses.

')fl 1
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No obj.

If defense to call Mr. Branam should be brought up outside
presence of jury.

11:30:00 AM Ms.
Taylor
11:30:08 AM
PA

Immunity as to Branam.
Grant of immunity is very specific. Branam testimony at
preliminary hearing only. Mr. Moses was originally charges with
kidnapping and robbery. Mr. Perry was a co-deft and was charged
with some of same crimes. No need to give Mr. Branam immunity.
Grant used at PH and not at trial. Shouldn't be applied to trial in
this matter.

11:32:24 AM Ms.
Taylor

T estifed in PH for Ms. Moses. What he says is important for jury
to hear. State is only one that can grant immunity.

11:33:37 AM

Immunity that was given by Mr. Mchugh and my order is limited to
PH. That's my reading and decision. If state wants to give
additional immunity than that is only up to state to decide. Not
cited to a case that says that. My decision is that he has no
immunity.

Judge

11:35:07 AM Ms.
Taylor
11:35:32 AM

PA

11:38:20 AM
Ms.

Motion to use PH transcript of Branam.
Under that provision which could be appropriate in this situation,
state has to have similiar opportunity and motive to develope
testimony of Mr. Branam. Testimony at 2 different PH. Didn't
handle Mr. Perry's·PH. PC to bind Mr. Perry over. I don't have a
copy of that transcript - hasn't been discovered to state. Not a trial
and is common knowledge that state submits enough evidence to
bind over. Most important factor is charging. Relevant for Branam
to testify when he was victim. When Mr. Ward testifies he is
victim. No similar opportunity or motive.
Not seeking to admit Perry's testimony. We want to admit Mr.
Branam's. Mr. Verharen handled Mr. Branam's PH. Testimony is

1/?1/?011
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important for our case and Mr. Verharen had chance to cross
examine. Unavailable to me by prosecutor's actions.
t light.

11 :40:23 AM Ms.
Taylor

Not sure if there is .case law that grants immunity and than
doesn't. Mr. Branam was cross examine.

11:43:13 AM

Unless I see something that more directly address the availablity
vs. unavailablity issues we're not going to call a witness just to
assert his 5th amendment rights.

Judge
11 :44:32 AM Ms.
Taylor

More statute?

Produced by FTR Gold™
www.fortherecord.com
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STATE OF IDAHO
COUN1Y ~KOOTENAI
FILED:
- d ( ·- 11

Anne Taylor, Deputy Public Defender
Office of the Kootenai County Public Defender
PO Box 9000
Coeur d'Alene, Idaho 83 816
Phone: (208) 446-1700; Fax: (208) 446-1701
Bar Number: 5836

AT

Lf: S- 5'O'CLOCK

CLER

r

DISTRICT COURT

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

JOSHUA MICHAEL MOSES,

)

MOTION SEEKlNG AJJMIS:SJUN Ur

PRIOR SWORN TESTIMONY

Defendant.

)
)

COMES NOW, the above named defendant by and through his attorney, Anne Taylor,
Deputy Public Defender, and hereby submits the following memorandum in support of his
Motion Seeking Admission of Prior Sworn Testimony contemporaneously filed with this Court.

I.

LEGAL BASIS FOR REQUESTED RELIEF

Pursuant to LC.§ 9-336, prior to admitting into evidence recorded testimony from a
preliminary hearing, the court must find that the testimony offered is:
I. Offered as evidence of a material fact and that the testimony is more probative on the
point for which it is offered than any other evidence which the proponent can procure
through reasonable efforts; and
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2. That the witness is, after diligent and good faith attempts to locate, unavailable for the
hearing; and
3. That at the preliminary hearing, the party against whom the admission of the testimony is
sought had an adequate opportunity to prepare and cross-examine the proffered
testimony.
Furthermore, Under I.R.E. 804(b)(1 ), former testimony will not be excluded by the

as there has been adequate opportunity to cross-examine, which is determined on a case-by-case
basis.

State v. Mantz, 148 Idaho 303, 309 (Ct. App. 2009).

If the requirements of I.R.E.

804(b)(l) and LC.§ 9-336 are satisfied, the use of testimony from the preliminary hearing will
be allowed. State v. Perry, 144 Idaho 266, 269 (Ct. App. 2007); State v. Ricks, 122 Idaho 856,
861 (Ct.App.1992).
A. Unavailability of Witness
Under both the statute and rule, the first prerequisite for admission of preliminary hearing
testimony at a later trial is a showing that the witness is unavailable. Perry, 144 Idaho at 269.
This unavailability must be established by the proponent of the testimony. Id.; State v. Button,
134 Idaho 864, 868 (Ct.App.2000). An asserted testimonial privilege is an independent ground
of "unavailability" pursuant to I.R.E. 804(a)(l). Indeed, LR.E. 804(a)(1) directs that a witness
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may be deemed unavailable if the witness "is exempted by ruling of the court on the ground of
privilege from testifying concerning the subject matter of the declarant's statement."
During the hearing on pre-trial motions before this Court March 21, 2011, the State
notified the Court and counsel for the defendant that while the State had offered immunity to
Joshua Branam for purposes of the preliminary hearing in the present case, the State would not
offer Joshua Branam immunity to testify at trial. Counsel for Joshua Branam thereafter informed

In State v. Mantz, 148 Idaho 303 (Ct. App. 2009), the defendant was charged with
aggravated assault for intentionally firing a handgun near the head of Hoidal. Hoidal testified at
the preliminary hearing; however, prior to trial Hoidal died in an unrelated accident. The state
filed a motion in limine requesting admission of Hoidal's preliminary hearing testimony at trial
asserting that the testimony met the requirements for admission under LC. § 9-336, Idaho Rule of
Evidence 804(b)(l), and the Confrontation Clause of the Sixth Amendment.
The Mantz Court reasoned that preliminary hearing testimony is admissible as long as the
defendant had an adequate opportunity to cross-examine, which is determined on a case-by-case
basis. Id at 309. The Mantz Court held that this approach was consistent with prior Court
rulings, such as State v. Ricks, supra, whereby the Court, albeit in the context of applying LC. §
9-336and1.R.E. 804(b)(l), held that "a case-by-case approach is the better way to determine
whether the district court was correct in ruling that the preliminary hearing testimony was
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admissible." Id. at 309; quoting Ricks, 122 Idaho at 863.
The Mantz Court also argued that preliminary hearing testimony of an unavailable
witness will generally be admissible where the testimony is "given under circumstances closely
approximating those that surround the typical trial." Id. at 31 O; quoting California v. Green, 399
U.S. 149, 165 (1970). Circumstances approximating trial include witness testimony under oath,
representation by counsel, an opportunity to cross-examine the witness, and the proceedings

1. That defense counsel questioned Hoidal as to the accuracy of his story, underage
drinking, desire for an adventure, ability to recall the events of the evening due to
alcohol consumption, and motive.
2. Defense counsel had approximately two months in which to prepare for his crossexamination of Hoidal.

Id. at 310-311
The Mantz Court ruled that the defendant in that case was represented by counsel who
engaged Hoidal in full and effective cross-examination as to his truthfulness, bias, memory, and
motive. Id. at 311.
In the case at hand, Joshua Branam testified under oath at the preliminary hearing. The
State engaged in extensive cross-examination and the preliminary hearing was conducted before
a magistrate judge and an audio recording and a written transcript were made of that proceeding.
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At the preliminary hearing in this matter, defense counsel developed on direct examination that
Branam was absconding from his parole officer when he called his brother-in-law, Walter Ward,
and told him that if he did not deliver $2,500 then he would be killed. Branam testified that
during this phone call many people were coming and going but the defendant was not part of the
phone calls to Walter Ward. Branam also testified that he asked the defendant to go pick up the
money from Walter Ward but did not disclose to the defendant that Walter Ward thought

friend of Branam 's and that during the dates in question Branam was high on methamphetamine.
The State inquired into Branam' s use of drugs and determined that Branam ingested
methamphetamine, used it intravenously as well as smoked it and his memory was affected due
to his use of drugs. The State also elicited testimony regarding the length of the phone
conversation between Branam and Walter Ward as well as the content of the conversation.
The State also established that Branam was unsure whether the defendant was present at
the time he made the call to Walter Ward and that Branam sounded convincing and desperate on
the phone with Walter Ward. The State inquired as to whether Branam may have forgotten that
he handed the phone to the defendant due to his intoxication and Branam admitted that it was a
possibility. The State extensively questioned Branam about whether the defendant was told he
would be picking up money, where he went, how he got there, and what he was to pick up. The
State also questioned Branam about his fear of the defendant and whether he was fearful of being
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labeled a snitch.
The State extensively questioned Branam about his motives, including his fear of the
defendant and being labeled a snitch, about his ability to recall the events due to his
methamphetamine use, and of his truthfulness. Furthermore, the State had from August 12, 2010
to December 10, 2010 to prepare for the cross-examination of Branam.
Therefore, the State engaged Branam in full and effective cross-examination as to his

limited in his cross-examination of the victim at the preliminary hearing. Id. at 311. In the case
at hand, it does not appear from the transcript of the December 10, 2010, preliminary hearing
that the Magistrate restricted the State's cross examination of Branam in any way. In fact, the
record of the preliminary hearing in the present case shows that of approximately seven
· objections made by defense counsel during the State's cross examination of Branam, none were
sustained. There appear to have been no limitations made by the Magistrate on the State's ability
to cross examine Branam.
D. Similar Motive to Develop Testimony
A final consideration by the Mantz Court was whether there was a showing of any new
and significantly material line of cross-examination that would have been developed at trial that
was not touched upon in the prior cross-examination. Id. at 311. The Mantz Court reasoned that
this was necessary in terms of a Confrontation Clause consideration and related to the "similar
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motive" element ofl.R.E. 804(b)(l). In that case, the Mantz Court concluded that the
defendant's motive at trial was the same as at the preliminary hearing, "to prove Mantz's
innocence by discrediting the victim's testimony." Id. Ultimately, the Court in that case
concluded that the preliminary hearing transcript demonstrated Mantz's opportunity to crossexamine the victim at the preliminary hearing was adequate under Crawford.
In the case at hand, the State had a similar motive to develop Branam's testimony by

preliminary hearing was to discredit or undermine Branam' s testimony. That is the same motive
that will apply at trial.

II.

CONCLUSION

For the aforementioned reasons, the defendant respectfully requests that this Court grant
his Motion seeking admission of prior sworn testimony as Joshua Branam is an unavailable
witness pursuant to I.R.E. 804(a)(l) and the state has had a full opportunity and similar motive to
develop the testimony of Joshua Branam by cross examination at the preliminary hearing held
December 10, 2010; therefore, the requirements of I.R.E. 804(b)(l) and LC.§ 9-336 have been
satisfied.
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DATED this

o?(,(

day of March, 2011.

BY:
ETAYLOR
DEPUTY PUBLIC DEFENDER

.

.

copy of the same as indicated below on the

'Z--

Kootenai County Prosecutor FAX 446-1833
Via Fax

day of March, 2011, addressed to:

l.h--ct cL c~J

Interoffice Mail

-
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Anne Taylor, Deputy Public Defender
Office of the Kootenai County Public Defender
PO Box 9000
Coeur d'Alene, Idaho 83816
Phone: (208) 446-1700; Fax: (208) 446-1701
Bar Number: 5836

20/IMAR21 PH r.,:55

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

JOSHUA MICHAEL MOSES,

)

Defendant.

)
)

PRIOR SWORN TESllMON Y

COMES NOW, the above named defendant by and through his attorney, Anne Taylor,
Deputy Public Defender, and pursuant to I.R.E. 804 (a)(l) and 804 (b)(l), hereby gives notice of
the intent to seek admission of hearsay evidence at the jury trial in the above entitled matter
currently scheduled for March 22, 2011.

The hearsay evidence intended to be introduced

consists of the recorded testimony of Joshua Branham obtained at the preliminary hearing in this
matter held December 10, 2010. Mr. Branham is unavailable as a witness in this matter pursuant
to I.RE. 804 (a)(l) and the recorded testimony is admissible under I.RE. 804 (b)(l).
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ex_\_ day of March, 2011.

DATED this _ _

BY:

I hereby certify that a true and correct copy of the foregoing was personally served by placing a
copy of the same as indicated below on the Z--[
day of March, 2011, addressed to:
.
Kootenai County Prosecutor FAX 446-1833
Via Fax

)ti i.---e/

cL_

C~

Interoffice Mail
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03/21/2011

09:00

SCHWARTZ LAW

208930

E

PAGE
i

01/06

ff{_p

SlA!I: Ui= i')ArlG.
1 QC'
cour~ TY
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FILED
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CHRISTOPHER D. SCHWARTZ
SCHWARTZ LAW OFFICE, PC
Conflict Public Defender
206 Indiana Ave., Suite 102
Coeur d'Alene, ID 83614
Telephone: {208) 930-4970
I= i:ar..RimilA: f20A\ A~0-4Q72

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI
STATE OF IDAHO,
Plaintiff,
vs.

JOSHUA MICHAEL MOSES,
Defendant.

) Case No. CR 10-15159
)
) MOTION TO QUASH SUBPOENA
)
)
)
)

)
)

~~~~~~~~~~~~~~>
COMES NOW, JOSHUA M. BRANAM, by and through his attorney of record,
CHRISTOPHER D. SCHWARTZ, of the law firm Schwartz Law Office, PC, Conflict Public
Defender, and hereby moves this Court for an Order quashing the subpoena which was
issued on March 14, 2011, that requires Joshua Branam to appear at the Jury Trial
scheduled for March 22, 2011 at the hour of 9:00 a.m., in the above mentioned case.
This motion is brought pursuant to Idaho Criminal rule 17 and Idaho Civil rule 45(d).
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PAGE

SCHWARTZ LAW

208930

02/06

This request is made on the grounds that Mr. Branam has repeatedly asserted his
5th Amendment right to remain silent. On two prior occasions the Honorable Judges
Watson and Harden have quashed subpoenas in regards to this incident Subsequently
huinc:a Mitl"hi:::.11 rulArf thr:at Mr RrRn::tm w:aj:; rAnuired to testifv in CR 10-15700.

State V.

DATED this'?..\ day of March, 2011.

SCHWARTZ

Christopher . Schwartz
Attorney for Joshua Branam

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on theJl__ day of March, 2011, I caused to be served a
true and correct copy of the foregoing by the method indicated below, and addressed to
the following:
Kootenai County Prosecutor's Office
501 N. Government Way
P.O. Box 9000
Coeur d' Alene, ID 83816-9000

[]Facsimile to: 208-446-1833

Anne Taylor (Attorney for Joshua Moses)
Kootenai County Public Defender's Office
Coeur d'Alene, ID 83816-9000

[]Facsimile to: 208-446-1701
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ORIGIN
Anne Taylor, Deputy Public Defender
The Law Office of the Public Defender of Kootenai County
PO Box 9000
Coeur d'Alene, Idaho 83816
Phone: (208) 446-1700; Fax: (208) 446-1701
Bar Number: 5836
IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI
\

Defendant.

)
)
)

COMES NOW, the above named defendant, by and through his attorney, Anne Taylor,
Deputy Public Defender, and respectfully submits the Defendant's Requested Jury Instructions No.
through
--DATED this

in addition to the Court1s general instructions on the law.

2 {::::k'"

day of March, 2011.
THE LAW OFFICE OF THE PUBLIC
D/)ER OF KOOTE~ COUNTY

u~

BY:

ANNE TAYLOR
DEPUTY PUBLIC DEFENDER

i-k IAC\ cb(~

CERTIFICATE OF DELIVERY
I hereby certify that a true and correct copy of the foregoing was personally served by ~fi~
a copy of the same as indicated below on the 'Z-(
day of March, 2011, addressed to:

Kootenai County Prosecutor FAX 446-183 3
Via Fax

Interoffice Mail

~

C------------~

----------~--------
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ICJI 103 REASONABLE DOUBT
PRESUMPTION OF INNOCENCE-REASONABLE DOUBT
INSTRUCTION NO.

l

Under our law and system of justice, the defendant is presumed to be innocent. The
presumption of innocence means two things.
First, the state has the. burden of proving the defendant guilty. The state has that burden
throughout the trial. The defendant is never required to prove his innocence, nor does the
1

~

't

11

Comment
The Due Process Clause of the Fourteenth Amendment requires that the jury be instructed on the
presumption of innocence. Taylor v. Kentucky, 436 U.S. 478 (1977). Although technically not a
"presumption", the presumption of innocence is a way of describing the prosecution's duty both
to produce evidence of guilt and to convince the jury beyond a reasonable doubt. Id.
"The beyond a reasonable doubt standard is a requirement of due process, but the Constitution
neither prohibits trial courts from defining reasonable doubt nor requires them to do so as a
matter of course. Indeed, so long as the court instructs the jury on the necessity that the
defendant's guilt be proved beyond a reasonable doubt, the Constitution does not require that any
particular form of words be used in advising the jury of the government's burden of proof.
Rather, 'taken as a whole, the instructions [must] correctly conve[y] the concept of reasonable
doubt to the jury."' Victor v.. Nebraska, 511 U.S. 1, 5 (1994) (citations omitted).
The above instruction reflects the view that it is preferable to instruct the jury on the meaning of
proof beyond a reasonable doubt. This instruction defines that term concisely while avoiding the
pitfalls arising from some other attempts to define this concept.
GIVEN
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V/
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COVERED
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ICJI 301 EFFECT OF DEFENDANT'S ELECTION NOT TO TESTIFY
DEFENDANT'S REQUESTED
INSTRUCTION N0._1
A defendant in a criminal trial has a constitutional right not to be compelled to testify.
The decision whether to testify is left to the defendant, acting with the advice and assistance of
the defendant's lawyer. You must not draw any inference of guilt from the fact that the defendant
does not testify, nor should this fact be discussed by you or enter into your deliberations in any
way.
l

A
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ICJI 305 UNION OF ACT AND INTENT
DEFENDANT'S REQUESTED
INSTRUCTION NO. J_
In every crime or public offense there must exist a union or joint operation of act and

[intent] ~cti~igen~.

Comment

I. C. § 18-114. The word "intent" does not mean an intent to commit a crime but merely the intent
..

..a

..

<
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•

•

f

,.

...1

r

·1

,L_

_

_

_c_ _ _

.i.1-,,_

jury is properly instructed regarding that mental element. State v. Hoffman, 137 Idaho 897, 55 P.3d
890 (Ct. App. 2002).
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ICJI 1510 IGNORANCE OR MISTAKE OF FACT DEFENSE
DEFENDANT'S REQUESTED
INSTRUCTION NO. _1
For the defendant to be guilty of Grand Theft by Extortion, the state must prove the
defendant had a particular intent. Evidence was offered that at the time of the alleged offense the
defendant was ignorant of, or mistakenly believed certain facts. You should consider such
evidence in determining whether the defendant had the required intent.
If from all the evidence you have a reasonable doubt whether the defendant had such
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show that the defendant lacked such specific intent because the defendant was ignorant or
mistaken as to the facts (e.g., he mistakenly believed the object he took was his own and
therefore did not intend to deprive the owner of the object). Since such evidence is offered to
show the defendant did not have a specific intent that is an element of the crime, the defendant
cannot be required to prove that the defendant was ignorant or mistaken as to the facts.
Patterson v. New York, 432 U.S. 197 (1977); Mullaney v. Wilbur, 421 U.S. 684 (1975); In re
Winship, 397 U.S. 358 (1970). For such defense to prevail, the defendant need only create a
reasonable doubt as to whether the defendant had the required specific intent.
The legislature, in codifying the crime of sexual battery of a minor child 16 or 17 years of age,
I. C. § I 8-l 508A, intended to incorporate the immemorial tradition of the common law that a
mistake of fact as to the complainant's age is no defense. State v. Oar, 129 Idaho 337, 924 P.2d
599 (1996).
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ICJI 311 AIDERS AND ABETTERS/PRINCIP ALS DEFINED
DEFENDANT'S REQUESTED
INSTRUCTION NO . .2

The law makes no distinction between a person who directly participates in the acts
constituting a crime and a person who, either before or during its commission, intentionally aids,
assists, facilitates, promotes, encourages, counsels, solicits, invites, helps or hires another to
commit a crime with intent to promote or assist in its commission. Both can be found guilty of
the crime. Mere presence at, acquiescence in, or silent consent to, the planning or commission of
a crime is not sufficient to make one an accomplice.

J..
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69 Idaho 278, 206 P.2d 513 (1949). Mere knowledge of a crime and assent to or acquiescence in
its commission does not give rise to accomplice liability, and the failure to disclose the
occurrence of a crime to authorities is not sufficient to constitute aiding and abetting. State v.
Randles, 117 Idaho 344, 787 P .2d 1152 (1990), overruled on other grounds, State v. Humphreys,
134 Idaho 657, 8 p.3d 652 (2000).
A charging document alleging that the defendant committed a particular crime is sufficient to put
the defendant on notice that he or she is also being charged with aiding and abetting the
commission of that crime. State v. Ayres, 70 Idaho 18, 211P.2d142 (1949); State v. Chapa, 127
Idaho 786, 906 P.2d 636 (Ct. App. 1995). If two or more crimes were committed, a charging
document alleging that the defendant committed one of the crimes is not sufficient to provide
notice that he or she is alleged to have aided and abetted the commission of another crime. State
v. Chapa, 127 Idaho 786, 906 P.2d 636 (Ct. App. 1995} (where victim testified that both the
defendant and another raped her, information charging the defendant with committing a rape as a
principal did not notify him of allegation that he also aided and abetted the other man in
committing a rape.}
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ICJI 312 AIDING AND ABETTING
DEFENDANT'S REQUESTED
INSTRUCTION NO. §.

All persons who participate in a crime either before or during its comm1ss1on, by
intentionally aiding, abetting, advising, hiring, counseling, procuring another to commit the
crime with intent to promote or assist in its commission are guilty of the crime. All such
participants are considered principals in the commission of the crime. The participation of each
defendant in the crime must be proved beyond a reasonable doubt.

state required is generally the same as that required for the underlying offense - the aider and
abettor must share the criminal intent of the principal and there must a community of purpose in
the unlawful undertaking. State v. Scroggins, 110 Idaho 380, 716 P.2d 1152 (1985).
A charging document alleging that the defendant committed a particular crime is sufficient to put
the defendant on notice that he or she is also being charged with aiding and abetting the
commission of that crime. State v. Ayres, 70 Idaho 18, 211 P.2d 142 (1949); State v. Chapa, 127
Idaho 786, 906 P.2d 636 (Ct. App. 1995). If two or more crimes were committed, a charging
·document alleging that the defendant committed one of the crimes is not sufficient to provide
notice that he or she is alleged to have aided and abetted the commission of another crime. State
v. Chapa, 127 Idaho 786, 906 P.2d 636 (Ct. App. 1995) (where victim testified that both the
defendant and another raped her, information charging the defendant with committing a rape as a
principal did not notify him of allegation that he also aided and abetted the other man in
committing a rape.)
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ICJI 313 CORROBORATION OF ACCOMPLICE
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DEFENDANT'S REQUESTED . .. 1\·"11
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INSTRUCTION NO . ..1
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A person may not be found guilty baseJlon th~imony of an accomplice.
An accomplice is a person who intends to promote or assist in the commission of a crime
and who either directly commits the acts constituting the crime or who, before or during its
commission, aids, assists, facilitates, promotes, encourages, counsels, solicits, invites, helps or
hires another to commit the crime. Mere presence at, acquiescence in, or silent consent to, the

Statements of the defendant other than as testified to by the accomplice are capable of
providing corroboration.
Comment
("'''7
.
j

Alternative 1 should be used where the accomplice is established as a matter of law.
Alternative 2 should be used where there is a jury question as to whether the witness is an
accomplice.

'1

Use last bracketed paragraph where supported by the evidence.

LC. §§ 19-2117 & 19-1430.
A victim is not an accomplice. State v. Madrid, 74 Idaho 200, 259 P.2d 1044 91953); State v. Rose,
75 Idaho 59, 267 P.2d I 09 (1954). An accessory after the fact is not an accomplice because he does
not become connected with the crime until after its completion. State v. Grimmett, 33 Idaho 203,
193 p. 380 (1920).
A defendant's admissions may provide corroboration of the accomplice's testimony.
Garcia, 102 Idaho 378, 630 P.2d 665 (1981).

State v.

It is not necessary that the accomplice be corroborated in every detail. The law contemplates that
some weight should be given testimony of an accomplice. State v. Smith, 30 Idaho 337, 164 P. 519
(1917). Corroborating testimony need only connect the accused with the crime, it may be slight and
need only go to one material fact, it may be entirely circumstantial, and it need not be sufficient in
and of itself to convict the defendant. State v. Aragon, 107 Idaho 358, 690 P.2d 293 (1984); State v.
Orr, 53 Idaho 452, 24 P.2d 679 (1933).

241

I.C. § 19-2117 does not prohibit an accomplice from providing the necessary foundation testimony
for the admission of an item of physical evidence. State v. Crawford, 99 Idaho 87, 577 P.2d 1135
(1978).
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ICJI 314 CORROBORATION DEFINED
DEFENDANT'S REQUESTED
INSTRUCTION NO.~

Corroborative evidence is evidence of some act or fact related to the offense which, if
believed, by itself and without any aid, interpretation or direction from the testimony of the
accomplice tends to connect the defendant with the commission of the offense charged.
However, it is not necessary that the corroborative evidence be sufficient in itself to
establish every element of the offense charged, or that it corroborate every fact to which the
accomplice testifies.

4

commission of the offense, the testimony of the accomplice is not corroborated.
If there is such independent evidence which you believe, then the testimony of the
accomplice is corroborated.
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ICJI 319 IMPEACHMENT-PRIOR INCONSISTENT STATEMENTS UNDER OATH
DEFENDANT'S REQUESTED
INSTRUCTION NO. 9
-rL
~l:<io6'kJI.\ vr-~ ·
You have heard the testimony of Walter Ward. You will recall it was brought out that
before this trial that this witness made statements concerning the subject matter of this trial. Even
though these statements were not made in this courtroom they were made under oath at [e.g.:
another trial.]. Because of this, you may consider these statements as if they were made at this
trial and rely on them as much, or as little, as you think proper.
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Log of lK-COURTROOMlO

/22/2011

Page I of2

·Description CR 2010-15159 Moses, Joshua 20110322 Motion to Quash Subpoena
Judge Mitchell
Court Reporter Julie Foland
Clerk J~anne Clausen
========;

312212011

Location
Note

08:31:26 AM
Judge

08:33:55 AM

Calls case - deft present and represented by Ms. Taylor and Ms.
Walsh. Mr. Verharen for the state. Mr. Schwartz for Mr. Branam.
To make it clear the amended information is to be filed. That will

Ms. Taylor Was in military and killed 11 people while in there.

08:34:17 AM PA

Why statement of discharge from military isn't relevant. The fact
that he stated 11 people were killed isn't related.

08:35:06 AM Judge

What is Mr. Ward's testimony going to be? Looked at transcript
weeks ago.

======

-===========--===========ii
hearing page 26 talks about it. 8/20 & 23rd hearing.
22.

Judge

Ms. Taylor your motion, because I have already ruled that
reasons for discharge isn't to come. Wants statements made to
Mr. Moses excluded.

PD

Correct. Reason for this is because don't want jury to be
confused.

PA

He went AWOL Mr. Ward was never asked whether or not this
was true. He's going to say he didn't do that in military.

Judge

Stand by earlier ruling - not going to get into circumstances of Mr.
Ward's discharge. What was said to Moses may or maynot be
true. Fact that he lied to him about something in conversation
during sequence where he's in the circumstance. Motion is
denied Ms. Taylor.

08:37:18 AM

08:37:59 AM
08:38:26AM
08:39:09AM

08:40:44AM

Objection goes to Mr. Ward stating that he has been in military.
Ms. Taylor Establishes a certain character. By not being able to go into
circumstance of discharge.

08:41:34 AM Judge
08:42:28 AM

Mr.

Probative value for him being in military is very little. Mr.
Schwartz's motion on behalf of his client.
No longer immunity for Mr. Branam and there is current charges
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Schwartz
08:43:04 AM
PA

/22/2011

Page 2 of2

against him - he will be asserting the 5th. Shouldn't even place on
stand.
Case Mr. Schwartz is referring to doesn't deal with incident
matter. Doesn't have standing to represent his client on this
matter.

Ms. Taylor No response.
08:43:40AM

Mr.
Schwartz

Possession of meth days before incident we are going to trial on.

08:50:58AM

Judge
08:56:23 AM

Mr. Branam was arrested on meth at that time. Stated he had
been a victim of a kidnapping and being held for ransom. CR 1015139.

motion to use preliminary hearing transcript that Branam is
unavailable.

Maybe premature. At some point when testimony of Mr. Branam
is underway and he asserts his 5th admendment right and would
be unavailable. 804(b)(1 ). Lean heavily on my brief. PA had
ample to time. Recorded event and transcript prepared and he
Ms. Walsh was under oath subject to cross examination. PA actually cross
examined Branam on many issues. Develops motive. PA wanted
to show uncrediable witness. During that cross court didn't limit
PA ability to cross Mr. Branam. State has presented me with 2
cases and I will address them later.

e getting into motion to admit PH transcript.
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Description CR 2010-15159 Moses, Joshua 20110322(J
Judge Mitchell
Court Reporter Julie Foland
Clerk Jeanne Clausen
·
Date

2/2011

Location

Trial

1K-CO

Note
09:07:08 AM
Judge

Calls case - 1st day jury trial. Mr. Verharen for the state. Ms.
Taylor for the deft and Ms. Walsh for the deft. Deft is present.
Introduces court staff and parties. Reads information to jurors.

Voir dire. Excuse #71 for cause.

Back on the record. PD to continue voir dire.

lls jury 42, 53, 43, 12, 54, 61, 50, 62, 69, 38, 52, 26, & 21.

cuses remaining jurors.
vestry cause oath.
s opening instructions.

fiJp·//R ·\ToaNotes - HTMT
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Presents opening statements.
Presents opeining statements.
Recess for lunch. Resume at 1pm. Excuses jury.
Outside presence of jury. Counsel to resume at 12:50pm to take
back up motions to quash and anything else needed.
ecess
Back on the record. Decision hasn't changed as to availablity or
unavailibility of Mr. Branam. Transcript of PH before Judge
Caldwell. 1071D122 746. In that case 3 part finding whether a

11:49:16 AM

\A/itnl::u::c \AJQc

12: 56: 18 PM Ms.
Walsh

=====

1 JnQ\IQilQnl~

~tQt~ \I

l-lnki::o

C':nn~tih

1tinn:::illv

At some point that we re raise this issue if witness becomes
unavailable. Need clarification.

==================================II
is issue at a later point and time.

present.
illip Connell. Directs.
01:01:34 PM

Phillip
Connell

Knows Walter Ward. Known since 6th grade in Kellogg. Walter
goes by Brian. Shila Ward is his wife. 7/24/10 was picked up by
Mr. Ward about Barn. Went to several ATM's to get money. Was
in the Rave4. Small SUV. Went thru drive thru's to get money
from ATM's. Needed to get maximum amounts of money. Was
using his wife's debt card - about $300 for each transaction. Went
back to his house, stacked it and drove out to Post Falls Walmart.
Parked in middle of parking lot and waited for 20 min. It was
around 9am. Brian walked up to side of building to wait for
person. Got out of vehicle and person we met at Walmart sat in
passenger seat. I sat behind Brian. Drove up to left side of
building to P/U small motorcyle. Brian pulled out $2500 and
showed it to Mr. Moses. Nothing was said between Brian and Mr.
Moses. It was a stack of $20's. When we left parking lot Mr.
Moses said it was ugly business and he didnt like idea of killing
anyone. Scooter was parked against building & picked up and put
in back of vehicle. Made first stop close to train tracks. Mr. Moses
wanted to get out and told us a meeting place. We stayed in
vehicle and he gave another location to drive to. Went south over
1-90. Mr. Moses got scooter out of car and gave us another
location. Told us someone had been beat up. Told us to go to
trailer park and wait for Branam. Was told he was roughed up
Branam
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Objection - foundation.
undation has been layed.

Judge

Overruled.

Phillip
Connell

Joshua had been floated a large amount of drugs and owed a
large amount of money. Went to location and waited 10-15 min
Mr. Moses went by on scooter and than shortly after saw Branam
walk down street inside trailer park. Branam's face had split open
eybrow, swollen check, pearcings were removed, blackeye and
was shaken. Wasn't being his normal self. Had conversation with
Branam when he aot into car and droooed him off at a house in

01: 15:50 PM

Walsh
01:22:26 PM

Phillip
Connell

II===========~~========

01 :27:33 PM

PA
PD-Walsh

We went to drivethru ATM's. Brian had a stack of cash and went
back to his house and put a tie around it and put in pocket. Went
to Walmart parking lot together. Never heard Mr. Moses introduce
himself, saw him shack hands with Brian. Didn't help load scooter
in vehicle. Heard Brian and Mr. Moses talking about not wanting
to kill anyone. Reviews written statement to police officer. Nothing
mentioned about killing anyone. Conversation wasn't in my
statement. Never seen anyone high on meth, but could probably
recognize it.
=========================================~

- lack of foundation.
es to motive.
Sustained.
Not aware that Branam lied.
Objection lack of foundation, beyond of scope & heresay.
Testifying to what he knows.
Recess. Need to take up a matter outside presence of jury.

Judge

Question is at any point did you know that Branam ran from cops
2 days before. Motion in limine from yesterday. Granted motion to
exclude that evidence subject to conference outside presence of
jury. Why going into this.

PD Walsh

Went into testimony about injuries.

01:31:51 PM

01 :33:03 PM

r.
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Not sure.

ed he didn't know how injuries were obtained.

01:36:18 PM
01:37:02 PM
PDWalsh

Absconding from officers just prior to this incident he received
these injuries. Officer stated he didn't see any injuries on Branam,
but action of jumping over fence and being tased was source of
injuries. Mr. Branam came out of trailer park looking roughed
up.Any knowledge of where injuries came from is important.

01 :40:03 PM Judge

Don't know what this witnesses answer is going to be and violated
courts order.

01:41:23 p

in courtroom.

01:41:37 PM PDWalsh
01:41:56 PM
Phillip
Connell

A
01:45:16 PM
Phillip
Connell

Resumes cross.
When we dropped Mr. Branam off he had a conversation with
individuals in a small pickup. Mr. Moses wasn't in pickup and I
didn't recognize people in there. They looked agitated. Mr.
Branam continued to walk down street carrying a Safeway
grocery bag and waterbottle. Filled statement out in parking lot.
Redirect.

I didn't include conversations just what happened. R.eviews
statement. Met somebody at Walmart and that Mr. Branam had
injuries when picked him up. Never been asked question about
killing anyone and ugly business.
Conversations weren't put in statement. Injuries looked like they
had happened recently. Cut over eye was still wet and hadn't had
a chance to heal.
Id like to have him available.
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01 :49:20 PM PA

Calls Alan Klinkefus.

01 :50:06 PM PD Taylor
01 :51 :29 PM Alan
Klinkefus
cts
01:51:49 PM
Alan
Klinkefus

Works at Walmart. Walk floor like a customer to apprehend
shoplifters. Worked at Walmart in Post Falls since 2001. Was a
support manager at first Walmart has 12 cameras in parkinglot
and stationed in various spots. Have shots of entrances.
-

•

•

•

tr'

""'

J

·rect. Release from subpoena
ction
01 :57:57 PM

Goes by Brian. Live in CDA. Married to Shaelyn Marie Ward for
1.5 years. Familiar with her family. Joshua Branam is her
biological brother. Met him numerous times. Familiar with his
1
1
~ r~ au voice. Early in July we were left some money. Insurance policy
a
paid out from Teamsters Union when father who was going to
adopt them passed away.
W It
B ~a e~

02:00:50 PM PD Taylor
==~?================================================ll

Overruled.
02:01:37 PM

Brian
Ward

$10,000 went into bank account for my wife. Employed in CDA
and she works in same place. Last July we were supposed to
work 4 1O's and worked weekends also. Black PT cruiser and
Rave4. Wasn't working on day of incident. My wife got off work
early. Got a call at 7am and was awake. Recognized voice as
Joshua Branam. After spoke to him spoke with someone else on
line. Didn't recognize their voice. I got dressed and went to my
bank and my wife's bank to pull out $2500 thru ATM. I drove to 4
subsequent banks to withdraw money. Pickup Phillip Connell.
Went thru drive thru ATM's Wells Fargo, American West, Bank in
parking lot of Target and obtained $2500 - it was all in 20's. Went
home briefly and than went to Walmart. Put a black hair band
around money. Parked in center lot. Was driving Rave4. Made
call to 509 number 13 times and got a voicemail from a woman
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Ward

02:25:49 PM PDTaylor

Page 6 of9

2/2011

named April. Smoked a cigarette and than walked around parking
lot. Was approached by a man and I shook his hand. I motioned
for Phillip to move and Moses to get into passenger side. Mr.
Moses stated he would take me to Mr. Branam and than I gave
him $2500 and put in is pocket. From Walmart took left & drove
west and came to small house which appeared to have no one
living there. Reviews pltf#1.

=====================================!!

Followed instructions given to trailer park and waited there. Saw
Mr. Moses again driving his scooter. Saw brother in law walking
down road and didn't see what trailer he came from. Brother in
law was nervous and injuries to face. He had a split lip and cut on
eyebrow. He had a grocery bag and water bottle. He didn't have
any jewerly on his face. He got into car and drove way we came.
Branam got out and had a conversation with man in black pickup
truck. Branam started walking toward us. Black truck left. Got my
wife at work and went to ISP but doors were locked. ISP officer
was parked at Lakecity HS parking lot. I gave a statement of ISP
officer. Went to PF police department.
Need to have whole context.
an do that in cross.

02:26:10 PM PD-Taylor Statement randomly out there and are misleading unless have
entire context. Misstating what Ward said.
02:27:18 PM

Brian
Ward

More that one statement Mr. Moses made. First one was in
Walmart Parking lot. When we picked up scooter Mr. Moses
stated that taking a life wasn't easy. Turning on the Mullen Mr.
Moses said that Joshua Branam owed his uncle $2500 for drugs
that had been fronted. He said my brother in law was a fucking
retard. He stated he hadn't spent a winter in Idaho yet. In the car I
recognized his voice, tone, accent. My opinion that this was same
person as had spoken to on phone during call with brother in law.

D-Taylor Noted on going objection to this line of questioning.
Noted.
02:30:59 PM
Brian

Mr. Moses stated that this wasn't a joke, not some Hollywood
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2/2011

Page 7 of9

bullshit and not to go to police. When spoke to brother in law
second time on phone could hear in background.

Outside presence of jury. Foundation - in background heard a
voice.

02:33:35 PM PD-Taylor He was taking down my number. Which is different that giving
Branam his number. One you would have to see.
:34:47 PM

nd objection.
==========================================-~!

Tavlor

Late court is going to go.

Walmart. Describes what it shows.
motion to admit #2
No objection.

'

parked and when Mr. Moses drives in.

t 9:21am. Begins 2nd clip
7/24/10 at 9: 11 am. Describes where Mr. Moses is. Shake hands
with Mr. Moses. Shows Phillip getting into backseat and Mr.
Moses into front passenger seat.
.09.18.53-09.59(2)
Focused on on side of Walmart kind of by entrance. Shows Josua
Moses arriving on scooter.
Time viewing is 7/24/11 at 9:20am.

======
03:07:40 PM PD Taylor

Shows my vehicle pulling up and putting scooter into back of
vehicle.
further questions. 9:23:44 on 7/24/11.
Cross. Need to have some issues to address before get started
with cross.

253
fi1e://R

1

Log of 1K-COURTROOM8

2/2011

Page 8 of9

Excuses jury for the day. Admonishes them.

Resumes outside presence of jury.
03:09:22 PM

Not allowed to ask Mr. Ward that he was paid back the $2500.
PD-Taylor Have evidence that he was paid back and wanted to present this
as impeachment. Injuries on Joshua Branam.

03:10:14 PM Judge

My ruling previously that there wouldn't be testimony that he was
paid back.

police. Know what he said in earlier prelims.

ribe injuries to Joshua Branam.
Not a good faith basis that injuries resulted from Mr. Branam
falling over a fence.
What is good faith basis of cause of Branam's injuries.
Inquire of him if he's aware of Branam's activies on 7/22/10.
officer Speer 8/20 & 81/23

03:15:02 PM
PA
03:16:19 PM Judge

Cross from officer Speer that if he noted any injuries to Branam
face and he said he didn't see anything and after he jumped fence
and also said he didn't see anything.
Read starting page 57 line 19 to page 60 line 8. Allow Ms. Taylor
to find out what his testimony would be.

s.
n heresay.

03:18:22 PM Brian
Ward

Didn't see Branam between 7122 or 7124. Aware of Branam's
activity on 7/22/1 0.

03:19:57 PM Judge

Difficulty seeing how this will ever be relevant. If he did have
some knowledge of Branam beging hurt before 7/24/10.

03:20:34 PM PD-Taylor Jury will think that he received injuries to Joshua Branam by Mr.
Moses.
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Page 9 of9

'22/2011

He's being extorted. Not battery. Harm happened from first time
he sees Moses.
on't want jury to be under assumption that my client did this.
They will never be able to lay foundation.
Not finding that this is relevant & Ward stated he hadn't seen
Branam from 7/22/10 to 7/24/10. I disagree and that is my ruling.
Other issue will take up with proof from PD.

military. Change ruling about what was said by Moses and this
witnesses response and whether that statement by Ward was true
or not.
03:27:06 PM
Judge

Not going to allow any inquirey about discharge from military.
Earlier didn't allow testimony about killing in military. Can go into
on cross and State can go into on redirect. No question illicited
about discharge from military. Have to do jury instructions
tomorrow at B:OOam.
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Description

Da
Note
ack on record outside presence of jury.
D-Taylor

V 1 . , 1 . IU 1·· ilfl

ill all Mr. Moses. Need a moment outside presence of jury.

I I ii v c vGUCll::JVI Iv>::> LI ICU vVUI L IVVfi>::I GU IVI a

PA

>:lj-.ivvii Iv I vIV I I y QI IU

admissiable at trial. Theft and forgery falls within second
catagory. Felony taking MV without permission. Assault charge
wouldn't be impeachable. Theft charge is and should be
admissiable if he testifies.

01:28:37 p
01:28:59 PM
Judge

Not unfair prejudice. Prejudice upon Mr. Moses is minimum since
state isn't going to admit specific nature of crime. Probative value
is high and out weighs danger of unfair prejudice. Will allow under
rule of evidence 609.

==~l==========~F=====

========================================ll
cord with jury present.

alls Walter Ward as rebuttal witness.
Still under oath given yesterday.

01:32:41 PM
Mr. Ward

Was seated in courtroom during jury status call. Mr. Branam was
seated toward back of jury box. Could see his body and hands.
Hearing hadn't started yet. My wife Shaylnn was with me. Branam
was wearing handcuffs. He mouthed workds this is all a lie.
Objects here say.
Offer to impeach Mr. Branam's testimony.
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He lied about being kidnapped and things he said in transcript.

Would give cash to jailer thru window.

01:37:15 PM
Mr.Ward

Spoke to Mr. Branam during this time. Spoke to him evening after
Preliminary Hearing. That evening he called us. Talked about
testimony from that day. He said he had to lie or he felt he would
be killed. He has explained to us what really happened that
mnrninn .,.ffor ho h.,.rf +oc:-+ifiorf nrinr +n 1')/10/1 n

p1sm1 wmppea mm. He was snowea a ce11 pnone w1m picture or

Tina Hart's house and members of family on it.
01:40:59 p
01:41:10 PM
Mr. Ward

Everytime I go see him he tells me a little bit more. After 12/10/10.
Put money on his books a jail. I've never seen copy of police
statement. He got in my car on 7/24/10. He has always told me
the initial story was the truth.

l!==========~F=======

43:47 PM
01:44:02 PM
Scott
Harmon

Still under oath. 7/28/10 at jail talking to Joshua Branam - Branam
described what happened days before. He came into an
inheritance and told girlfriend about it and she wanted him to
meet a friend of her. Met Moses at Perry's house. Moses stated
he wanted money, duck taped to chair and beaten. Mr. Branam
gave Mr Moses $1500 that he had on him. He stated he was
beaten and pistol whipped. Was then taken to Ironhorse Cir.
Recross.

Scott
Harmon

Statements made by Mr. Branam. Went to Perry's house on
7/24/10 and later discovered there was a basement I didn't know
about. Went back to Perry's on 7/29/10 and got a consent search
and asked to go into basement. Didn't book anything into
evidence. Booked Moses. Haven't seen anyone who has been
pistol whipped and no training on this. Moses didn't have any
cash on him when I met up with him.

Scott
Harmon

Possiblity that he could've gotten ride of weapon. Bar didn't find
one there. Excused.

01:47:05 PM

01:50:13 PM
01:50:19 PM
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Recess today. Will begin tomorrow at 9:30am Case will be
submitted to you tomorrow. Admonishes jury.
Back on record.

Will call Christian Beech as ser rebuttal and there.maybe
someone else. Sat incustody with Mr. Branam and Mr. Moses and
PD-Taylor
heard conversation between two. Goes against what Mr. Ward
stated.

timony by Mr. Beech is on another day.
Meeting part of rebuttal evidence thru Christian Beech and. will do
rest after I've made an interview.
ot understanding how proper ser-rebuttal.

02:02:18 PM PD-Taylor No response right now. Should be given even without Mr. Moses ·
testimony. Moses wasn't aware of Branam's plan.
02:04:12 PM Judge

Will give #4. Can't be found guilty based on testimony of just an
accomplice.

ll==========~F=======

o objection to 7 or B
and 8 are given. Reason for giving 9.
Mr. Ward's testimony has changed.
Need to include Branam also.
Only if they testify alive at trial.
Another ICJI that deals with witnesses not in trial. Inconsistent
statements of Ward than have to consider inconsistent
statements of Branam.
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Note

Time
ack on the record -

01:53:58 PM

Jury present. Informed that there is a verdict. Reads verdict. Deft

01:53:58 PM

n11ilt\/ nf nri:inrl thi::lft h\I i:;)Yfnrtinn

~inni:it11ri:;)

nf nri:;)<:irlinn i11rnr 1tt1?

02:04:53 PM PA

1st witness. exibit 2b & 1a to be presented Calls Officer Harmon.
Directs.

02: 12: 52 PM Officer

Describes a prebooking sheet. Get the information for them.
Booked in Mr. Moses. Completed a prebooking form. He told me
his date of birth.

Harmon

======

bjects to him reading off form.
Remember DOB 5/20/82. Reviews report of his full name.
Joshua Michael Moses. Born in Spokane WA.

====

otion to admit 1A and 1B

02:17:44 PM PA

IRE 904. Sufficient foundation layed to tie him to those 2
judgments.

02:18:35 PM PD

Objection is same for 2B. Record before this jury is that he lived
·
in Spokane, WA on 7/28/10. Objections to 1A and 2B.

02:19:27 PM Judge

Requirements 902(2) ( 902(4) as to 1A and 2B State v. Howard
Ill court of appeals case. Exhibits 1A and 2B are admitted.
art II pltf rests.
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02:21 :49 PM Judge

Concludes evidentiary portion of Part II.

02:22:19 PM

Presents closing argument for Part II. 1A is a conviction for taking
a MV without permission. Look to document itself to see if it is a
felony. Each page has word felony judgment and sentence. Page
10 where it indicates that Mr. Moses has lost right to vote
because of felony conviction. Reviews exhibit 2B.

PA

D
02:29:12 PM
Judge

aive closing arguments.
Give a copy of instruction #21. I have original and original verdict.
Reads instruction #21. Gives original jury instruction and verdict
to the jurors.

02:32:20 PM PD

Objects to exhibit attachments to each judgment.

02:32:37 PM Judge

Affidavit of facts specificaly. Judgment is judgment and doesn't
need affidavit of facts.

02:34:01 PM Judge

Overruling objectin and packets remain admitted. Bailiff presents
exhibits to jurors.

02:34:29 PM
PA

Motion to revoke defts bond. Reduced to $50,000 bond at some
point. Based upon this conviction and prior felony history, it is
possible he could serve quite a bit of time. He's also a resident of
Washington.

PD

Notice of this motion wasn't timely. He has never made bond.
ICR 46 doesn't pertain to these types of hearings.

02:35:38 PM

====

ncing set for 5/25/11 at 3pm. Recess.

02:36:56 PM
02:42:40 PM
Judge

Back on the record and informed there is a verdict for Part II. ICR
46i is applicable and 46a is applicable. The court has without
notice the discretion to decide bond.

PD

He hasn't been able to make the $50,000 and won't be able to.
No necessity to increase, but if you decide to increase don't
make it a No Bond.

PA

Wasn't aware that No Bond result in that situation. Would like it
raised to $250,000 Bond.

02:47:51 PM

02:48:47 PM

ge
02:50:09 PM

Judge

Reestablish bond at $250,000. Mr.
Back on the record with a verdict. Reads verdict of Part II Convicted of at least 2 prior felonies - box yes is checked and
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signed by presiding juror.
o pole.
d like jurors poled.

==

#42 yes; #53 yes; #43 yes, #12 yes, #61 yes, #50 yes, #62 yes,
#69 yes, #38 yes, #52 yes, #26 yes, #21 yes.
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Description CR 2010-15159 Moses, Joshua 20110324 Jury Trial
Judge Mitchell
Court Reporter Julie Foland
Clerk Jeanne Clausen

II===========~~======

Date 3/24/2011

~;;,.;,;;;;.;;,;.;;;...;~==========;;=======~~;;;.;;;;~.;,.;;..~~~~d::~I

Location

peaker
09:02:24 AM
Judge

PA
09:16:09 AM
Judge
PA
09:17:27 AM

09:22:31 AM
09:27:12 AM
09:27:41 AM

Calls case - 3rd Day Jury Trial; Ms. Taylor, Ms. Walsh, Ms.
Fischer for deft; Mr. Verharen for the state. Outside presence of
jury. Reviews jury instructions.

fit. Sworn testimony of Mr. Branam. No reason that if defense
puts in Mr. Ward than Mr. Branam should go in as well.
ICJI 319 - Text doesn't have anything about prior inconsistent
statement. Heard testimoney of __ at a different time. Accurate
as to both and will give it as to both. It will be instruction #15.
to add.

PDTaylor

2 potential ser rebuttal witnesses. Both are here today and ready
to testify. Beech is going to testify about a different day in August
conversation.

Judge

Ward was brought in in rebuttal to discredit Branam testimony in
defense case in chief. Proper ser-rebuttal would be to discredit
Ward and bolter Branam's testimony.

09:19:49AM

09:20:50AM

Note

Ward visits him in jail. The substance of testimony was to
impeach statements read into record of Branam. Allowed in Rule
PD-Taylor
of evidence 801(d)(1) prior consistent statements with sworn
testimony in serrebuttal witnesses.
PA

State v. Knight. This isn't relevant. Ward's testimony focused on
12/10/10 and subsequent conversations with Branam.

Judge

Why Beech would be testifying about new matter that was raised
in State's rebuttal case.

Bring in witnesses to state he has made statements consistent to
his sworn testimony. Wasn't allowed to bring in as case in chief.
Branam made statements consistent with his sworn testimony.
PD-Taylor Rebut the inconsistent statements made by Branam. Ed Yankee
is other witness. Yankee will testify that Branam said Moses
shouldn't be in jail because he hasn't done anything wrong. This
happened 7/30/10.
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Judge

Going allow testimony of Beech to give Defense the benefit of
doubt because of refusing them to bring him in their case in chief.
Don't remember anything about prior consistent statements. I
don't think either testimony is proper rebuttal because doesn't
address anything in state's rebuttal case.

PA

Cross examination of Mr. Beech will inquire about custody status
and will go toward motive. Will inquire reason in custody and that
is relevant because chance of going to prison or running into
people inprison that Branam might know.

09:32:07 AM

09:33:33 AM

09:34:33 AM

A/2011

Allowing some kind of testimony reqarding Beech's prior record is
Pn-W;:ilsh appropriate. ~is c~rrent charge in~~~tody for do~sn't nee~ t.o ~e

place as Mr. Beech.
09:37:59 AM PD-Walsh Is long there isn't a fear or doesn•t need to be explored. No need
to discuss our clients custody status.
een in jail by Branam's preliminary hea

09:40:26AM
Judge

Grant that it is somewhat prejudicial. State not to use current
custody status. Only while at jail. I can't be current. Trying to
balance things best I can.

09:41 :20 AM PD-Taylor Jury instruction #2 & #12 are confusing and misleading. Take out
#2 or to alter to match elements instruction.

the current charge pending for Mr. Beech.

Housed at Kootenai County Jail. Knows Joshua Moses. First met
him at my preliminary.hearing. Knows Joshua Branam from same
situation.
Objection no foundation.
Overruled.
09:49:12AM
Christian
Beech

Other people were in room for preliminary hearing. Joshua Moses
was seated to right of me. Joshua Branam was seated infront of
Moses. Heard conversation between those two. Heard that
Joshua Moses did not kidnap.

64
"{f?LIJ?011

4/2011

Log of 1K-COURTROOM8

Page 3 of 4

Objection
Sustained.
09:51:12 AM
Christian
Beech

===

I recall Joshua Moses asking Joshua Branam if there had been
any such thing as kidnap happening. Branam said no. Also heard
Joshua Moses ask Branam if he received money from him and
Branam stated he had given money to him It was a normal tone
conversation. Moses looked relaxed. Branam looked relaxed
also. Not scared of Mr. Moses or Mr. Branam. They are
acquaintances.

Objects speculation.
Might end up somewhere where Mr. Moses has friends. 7/28/10
was date of Preliminary Hearing. Could've been August 10th. I'm
frightened.
Redirect.
Not sure what I'm scared of. Never talked infront of large group of
people before. Moderate memory of preliminary hearing.
Conversation between Moses and Branam is above moderate.

10:08:53AM
Judge

On record outside present of jury. Made modification to
instruction #2 and copy of instruction 15. After closing arguments
would like discussion as to what shape part II looks like. To jury,
to court or agreement.

=========~~=======l!=====

PD-Taylor
PA

decide Part II as well if he is found guilty.
Nothing to add. One of exhibits is lodged with court as exhibit 1a.

1O:11 :00 AM Judge

Are we in agreement what is marked in hearing 1a can be
remarked as a trial exhibit with a different number.

10:24:39 AM

Back on the record with the jury present. Bailiff passes out jury
instructions. Instructions 1 thru 9 have been read to you already.

fiJp· / /R ·\ T oo-NntP.;:

T-JTMT .\ Distrir.t\C'.rimimi 1\MitrhPJJ\C'.R ?010-1')1

~Q

Moses Jnshrn:1 ?.01

1/?.4/?.011
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4/2011

Have made a change to #2 by interlination. Identical language is
found in instruction #12 parag 5. Not going to reread first 9
instructions. Reads remaining instructions.

===

Arguments.
sing Arguments.

utside presence of jury.
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STATE OF IDAHO)
County of Kootenai) ss

3 ~ lf II

FILED
AT

~

:

l

J

O'clock_E_M

~Fi'HE~~CTCOURT

lC'JJLL

atUtA?

Deputy Clerk

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE

Plaintiff,
vs.
JOASHUA MICHAEL MOSES,

Defendant.

)
)

Case No.

)

JURY INSTRUCTIONS

)
)
)
)
)

CR 2010 15159

Attached hereto are the jury instructions given on the trial of the above matter. Copies
have been given to counsel of record.
Dated this

Z LltL- day of March, 2011.
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INSTRUCTION NO. I

Now that you have been sworn as jurors to try this case, I want to go over with you what
will be happening. I will describe how the trial will be conducted and what we will be doing. At
the end of the trial, I will give you more detailed guidance on how you are to reach your decision.
Because the state has the burden of proof, it goes first. After the state's opening statement,
thP. tiP.foni:iP. mav make an onenimi statement

or mav wait until the state has nresented its case.

defense's evidence.
After you have heard all the evidence, I will give you additional instructions on the law.
After you have heard the instructions, the state and the defense will each be given time for closing
arguments. In their closing arguments, they will summarize the evidence to help you understand
how it relates to the law. Just as the opening statements are .not evidence, neither are the closing
arguments. After the closing arguments, you will leave the courtroom together to make your
decision. During your deliberations, you will have with you my instructions, the exhibits admitted
into evidence and any notes taken by you in court.

-

t
\ '

.,.

\..A..,.....
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INSTRUCTION NO. 2
The Information charges GRAND THEFT BY EXTORTION and alleges that the
defendant, Joshua Michael Moses, on or about the 24th day of July, 2010, in the County of
Kootenai, State ofldaho, did cause or aid and abet in the causing of Walter Ward to deliver
$2,500.00 to the Defendant by means ofinstilling in Walter Ward a fear that if the property was
not so

delivered. the Defendant or some other oerson would cause physical injury to a person in

269
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INSTRUCTION NO. 3
The Infonnation in this case is of itself a mere accusation or charge against the defendant
and does not ofitself constitute any evidence of the defendant's guilt; you are not to be prejudiced or
influenced to any extent against the defendant because a criminal charge has been made.

270
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INSTRUCTION NO. 4
Your duties are to detennine the facts, to apply the law set forth in my instructions to those
facts, and in this way to decide the case. In so doing, you must follow my instructions regardless of
your own opinion of what the law is or should be, or what either side may state the law to be. You
must consider them as a whole, not picking out one and disregarding others. The order in which the
instructions are given has no significance as to their relative importance. The law requires that your

In determining the facts, you may consider only the evidence admitted in this trial. This

evidence consists of the testimony of the witnesses, the exhibits offered and received, and any
stipulated or admitted facts. The production of evidence in court is governed by rules oflaw. At
times during the trial, an objection may be made to a question asked a witness, or to a witness'
answer, or to an exhibit. This simply means that I am being asked to decide a particular rule oflaw.
Arguments on the admissibility of evidence are designed to aid the Court and are not to be
considered by you nor affect your deliberations. Ifl sustain an objection to a question or to an
exhibit, the witness may not answer the question or the exhibit may not be considered. Do not
attempt to guess what the answer might have been or what the exhibit might have shown. Similarly,
if I tell you not to consider a particular statement or exhibit you should put it out of your mind, and
not refer to it or rely on it in your later deliberations.
During the trial I may have to talk with the parties about the rules of law which should apply
in this case. Sometimes we will talk here at the bench. At other times I will excuse you from the
courtroom so that you can be comfortable while we work out any problems. You are not to
speculate about any such discussions. They are necessary from time to time and help the trial run
more smoothly.
1
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Some of you have probably heard the terms "circumstantial evidence," "direct evidence" and
"hearsay evidence." Do not be concerned with these terms. You are to consider all the evidence
admitted in this trial.
However, the law does not require you to believe all the evidence. As the sole judges of the
facts, you must determine what evidence you believe and what weight you attach to it.
There is no magical formula by which one may evaluate testimony. You bring with you to

decisions are the considerations which you should apply in your deliberations.
In deciding what you believe, do not make your decision simply because more witnesse.s

may have testified one way than the other. Your role is to think about the testimony of each witness
you heard and decide how much you believe of what the witness had to say.
A witness who has special knowledge in a particular matter may give an opinion on that
matter. In determining the weight to be given such opinion, you should consider the qualifications
and credibility of the witness and the reasons given for the opinion. You are not bound by such
opinion. Give it the weight, if any, to which you deem it entitled.

272
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INSTRUCTION NO. 5
Under our law and system ofjustice, the defendant is presumed to be innocent. The
presumption of innocence means two things.
First, the state has the burden of proving the defendant guilty. The state has that burden
throughout the trial. The defendant is never required to prove his or her innocence, nor does the
defendant ever have to produce any evidence at all.

If after considering all the evidence you have a reasonable doubt about the defendant's guilt, you

must find the defendant not guilty.
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INSTRUCTION NO. 6
If during the trial I may say or do anything which suggests to you that I am inclined to favor

the claims or position of any party, you will not permit yourself to be influenced by any such
suggestion. I will not express nor intend to express, nor will I intend to intimate, any opinion as to
which witnesses are or are not worthy of belief; what facts are or are not established; or what

274
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INSTRUCTION NO. 7
Do not concern yourself with the subject of penalty or punishment. That subject must not in
any way affect your verdict. If you find the defendant guilty, it will be my duty to determine the
appropriate penalty or punishment.

275
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INSTRUCTION NO. 8

If you wish, you may take notes to help you remember what witnesses said. If you do take

notes, please keep them to yourself until you and your fellow jurors go to the jury room to decide
the case. You should not let note-taking distract you so that you do not hear other answers by
witnesses. When you leave at night, please leave your notes in the jury room.

276
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INSTRUCTION NO. 9
It is important that as jurors and officers of this court you obey the following instructions at

any time you leave the jury box, whether it be for recesses of the court during the day or when you
leave the courtroom to go home at night.
First, do not talk about this case either among yourselves or with anyone else during the
course of the trial. Not discussing this case with "anyone else" also means you cannot discuss this

heard my final instruction and after the final arguments. You may discuss this case with the other
members of the jury only after it is submitted to you for your decision. At that time, all such
discussion should take place in the jury room.
Second, do not let any person talk about this case in your presence. If anyone does talk
about it, tell them you are a juror on the case. If they won1t stop talking, report that to the bailiff as
soon as you are able to do so and do not tell any of your fellow jurors about what was said to you.
Third, during this trial do not talk with any of the parties, their lawyers or any witnesses. By
this, I mean not only do not talk about the case, but do not talk at all, even ifjust to pass the time of
day. In no other way can all parties be assured of the fairness they are entitled to expect from you as
jurors.
Fourth, during this trial do not make any investigation of this case or inquiry outside of the
courtroom on your own. Do not go anyplace mentioned in the testimony without an explicit order
from me to do so. You must not consult any books, dictionaries, encyclopedias or any other source
of information unless I specifically authorize you to do so. You must not use the internet or any
other tools of technology to in any way make an investigation of any aspect of this case. You
must not attempt to find out any information from any source outside this courtroom.
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Fifth, do not read about the case in the newspapers. Do not listen to radio or television
broadcasts about the trial. You must base your verdict solely on what is presented in court and not
upon any newspaper, radio, television or other account of what may have happened.
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INSTRUCTIONNO. 10

You have now heard all the evidence in the case. My duty is to instruct you as to the law.
You must follow all the rules as I explain them to you. You may not follow some and
ignore others. Even if you disagree or don't understand the reasons for some of the rules, you are
bound to follow them. If anyone states a rule oflaw different from any I tell you, it is my
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INSTRUCTION NO. 11
As members of the jury it is your duty to decide what the facts are and to apply those facts to
the law that I have given you. You are to decide the facts from all the evidence presented in the
case.
The evidence you are to consider consists of:

1.

Arguments and statements by lawyers. The lawyers are not witnesses. What they
say in their opening statements, closing arguments and at other times is included to
help you interpret the evidence, but is not evidence. If the facts as you remember
them differ from the way the lawyers have stated them, follow your memory;

2.

Testimony that has been excluded or stricken, or which you have been instructed to
disregard;

3.

Anything you may have seen or heard when the court was not in session.
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INSTRUCTION NO.

12_

In order for the defendant to be guilty of Grand Theft by Extortion, the State must prove
each of the following:

1. On or about 24th day of July, 2010

delivered then the defendant or some other person would physically injure some person in the
future, and;

5. when the money was delivered, the defendant had the specific intent to deprive the
owner of the property. or to appropriate the property to the defendant or to some person other than
the owner.

If any of the above has not been proven beyond a reasonable doubt, you must find the
defendant not guilty. If each of the above has been proven beyond a reasonable doubt, then you
must find the defendant guilty.

28 '\

INSTRUCTION NO.

3

q

The law makes no distinction between a person who directly participates in the acts constituting a
crime and a person who, either before or during its commission, intentionally aids, assists, facilitates,
promotes, encourages, counsels, solicits, invites, helps or hires another to commit a crime with intent

INSTRUCTION NO. _il lo

All persons who participate in a crime either before or during its commission, by intentionally
aiding, abetting, advising, hiring, counseling, procuring another to commit the crime with intent to
promote or assist in its commission are guilty of the crime. All such participants are considered
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INSTRUCTION NO. - -

An "owner" of property is any person who has a right to possession of such property superior to
that of the defendant.

284

INSTRUCTION NO.

jl_ ci..

The phrase "intent to deprive" means:
a.

The intent to withhold property or cause it to be withheld from an owner permanently or

for so extended a period or under such circumstances that the major portion of its economic value or

The phrase "intent to appropriate" means:
a.

The intent to exercise control over property, or to aid someone other than the owner to

exercise control over it, permanently or for so extended a period of time or under such circumstances as
to acquire the major portion of its economic value or benefit; or
b.

The intent to dispose of the property for the benefit of oneself or someone other than the

owner.

Judg
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INSTRUCTION NO.

l 3i e...

In every crime or public offense there must exist a union or joint operation of act and
intent.

-

...

286

INSTRUCTION NO.

J_) .C..

For the defendant to be guilty of Grand Theft by Extortion, the state must prove the
defendant had a particular intent. Evidence was offered that at the time of the alleged offense the
defendant was ignorant of, or mistakenly believed certain facts. You should consider such
evirlen~e in determinirnz whether the defendant had the required intent.
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INSTRUCTION NO. _L~ j

A person may not be found guilty based solely on the testimony of an accomplice.
An accomplice is a person who intends to promote or assist in the commission of a crime

sufficient in and of itself to establish the defendant's guilt. It is not sufficient, however, if it
merely shows that the crime was committed, and it must not come from the testimony of an
accomplice.
Statements of the defendant other than as testified to by the accomplice are capable of
providing corroboration.

Judg
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INSTRUCTION NO. \

3~

Corroborative evidence is evidence of some act or fact related to the offense which, if
believed, by itself and without any aid, interpretation or direction from the testimony of the
accomplice tends to connect the defendant with the commission of the offense charged.

tnere 1s any remaining evmence wn1cn tenu:s
offense.

m

cu1111c1.a u1t:

uc1cuuwn wau inc 1.;mu..uu:>.:.1vu v.1. 1.u;..;

If there is not such independent evidence which tends to connect defendant with the
commission of the offense, the testimony of the accomplice is not corroborated.
If there is such independent evidence which you believe, then the testimony of the
accomplice is corroborated.

\.
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INSTRUCTION NO._IL{

A defendant in a criminal trial has a constitutional right not to be compelled to testify.
The decision whether to testify is left to the defendant, acting with the advice and assistance of
the defendant's lawyer. You must not draw any inference of guilt from the fact that the defendant
does not testify, nor should this fact be discussed by you or enter into your deliberations in any

290

INSTRUCTION NO.

\ c;"

You have heard the testimony of Walter Ward and Joshua Branum. You will
recall it was brought out that before this trial that these witnesses made statements
concerning the subject matter of this trial. Even though these statements were not made

INSTRUCTION NO. 16
It is alleged that the crime charged was committed "on or about" a certain date. If you find

the crime was committed, the proof need not show that it was committed on that precise date.
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INSTRUCTION NO. 17
I have outlined for you the rules oflaw applicable to this case and have told you of some of
the matters which you may consider in weighing the evidence to determine the facts. In a few
minutes counsel will present their closing remarks to you, and then you will retire to the jury room

The attitude and conduct ofjurors at the beginning of your deliberations are important. It is
rarely productive at the outset for you to make an emphatic expression of your opinion on the case
or to state how you intend to vote. When you do that at the beginning, your sense of pride may be
aroused, and you may hesitate to change your position even if shown that it is wrong. Remember
that you are not partisans or advocates, but are judges. For you, as for me, there can be no triumph
except in the ascertainment and declaration of the truth.
As jurors you have a duty to consult with one another and to deliberate before making your
individual decisions. You may fully and fairly discuss among yourselves all of the evidence you
have seen and heard in this courtroom about this case, together with the law that relates to this case
as contained in these instructions.
During your deliberations, you each have a right to re-examine your own views and change
your opinion. You should only do so if you are convinced by fair and honest discussion that your
original opinion was incorrect based upon the evidence the jury saw and heard during the trial and
the law as given you in these instructions.
Consult with one another. Consider each other's views, and deliberate with the objective of
reaching an agreement, if you can do so without disturbing your individual judgment. Each of you
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must decide this case for yourself; but you should do so only after a discussion and consideration of
the case with your fellow jurors.
However, none of you should surrender your honest opinion as to the weight or effect of
evidence or as to the innocence or guilt of the defendant because the majority of the jury feels

Ju\J
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INSTRUCTION NO. 18
The original instructions and the exhibits will be with you in the jury room. They are part of
the official court record. For this reason please do not alter them or mark on them in any way.
You will each receive a copy of the instructions. The copies will be presented to you in
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INSTRUCTION NO. 19
You have been instructed as to all the rules of law that may be necessary for you to reach a
verdict. Whether some of the instructions apply will depend upon your determination of the facts.
You will disregard any instruction which applies to a state of facts which you determine does not

296
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INSTRUCTION NO. 20
Upon retiring to the jury room, select one of you as a presiding officer, who will preside
over your deliberations. It is that person's duty to see that discussion is orderly; that the issues
submitted for your decision are fully and fairly discussed; and that every juror has a chance to

If, after considering all of the instructions in their entirety, and after having fully discussed
the evidence before you, the jury determines that it is necessary to communicate with me, you may
send a note by the bailiff. You are not to reveal to me or anyone else how the jury stands until you
have reached a verdict or unless you are instructed by me to do so.
A verdict form suitable to any conclusion you may reach will be submitted to you with these
instructions.
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INSTRUCTION NO.

2- !

Having found the defendant guilty of Grand Theft by Extortion, you must next consider
whether he has been convicted on at least two prior occasions of felony offenses.
The State alleges the defendant has prior convictions as follows:
n

A1;1<m11lt of ::i f'hild in the Thirrl Derrree_

Countv of Snokane. State of Washirnrton.

decision must be unanimous.
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S1ATE OF IOAHG

) SS

COUNTY OF KOOTENAI}
FILED:

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DIST
STATE OF IDAHO IN AND FOR THE COUNTY OF KOOTENAI

JOSHUA MICHAEL MOSES,
Defendant.

)
)
)
)
)

We, the Jury, unanimously find the defendant, JOSHUA MICHAEL MOSES,

(MARK ONLY ONE OF THE FOLLOWING VERDICTS)

NOT GUILTY of GRAND THEFT BY EXTORTION.

GUILTY of GRAND THEFT BY EXTROTION.
DATED this~ day of March, 2011.

Presiding Officer
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STATE OF JOAHO
J
COUNTY OF KOOTEHAnss
FILED:

)

STATE OF IDAHO,

Case No. CR-Fl0-15159

)

Defendant.

)

We, the Jury, duly empaneled and sworn to try the above entitled action, for our verdict,
unanimously answer the question(s) submitted to us as follows:
1. Was the defendant, JOSHUA MICHAEL MOSES, convicted of at least two (2) prior
felonies before committing the crime of GRAND THEFT BY EXTORTION?

YES~
DATED this .4!::/:_ day of

NO- -

rrafttC ~

'2011.

~~~
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Deputy

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT
OF THE STATE OF IDAHO IN AND FOR THE COUNTY OF KOOTENAI
STATE OF IDAHO,

)

Plaintiff,
vs.

;:Tbs}uitL fvfos es .
Defendant.

CRF I 0 - J5'/ :5' CJ

Case No.

)
)
)
)

ORDER FOR EVALUATION(S)
AND SETTING SENTENCING

)
)

In Custody

IT IS ORDERED that not later tKan the next

M

xes - Transport for PSl/Eval authorized

iVusin~s~ day aft~~ the date of this order you must physically

report to Probation & Parole, 202 Anton, Coeur d'Alene, Idaho (2081769-1444) and comply with conditions of
the presentence investigation. The presentence report is due seven (7) days prior to the sentencing hearing.

IT IS FURTHER ORDERED that your continued release is conditioned upon your making and keeping all
appointments with Probation & Parole, complying with all conditions of the presentence investigator, and
obtaining any or all of the following evaluations. You must obtai~ny evaluation checked below.

X

M}) IPursuant to l.C. 19-2524, to be paid for by

Substance Abuse Evaluation ........
_ _ _ Mental Health Evaluation ............... [

J

the Dept of Health & Welfare subject to

_ _ _ Psychosexual Evaluation

reimbursement by the defendant.

Domestic Violence Evaluation

All

o~n~ J,5
(h _
,20/

, 2o_J_/_ at 3: 00 /}::>.

YOU ARE ORDERED to appear for sentencing
DATEDthis

~lf

dayof

m.

~

Judge

·

CERTl~~ATE

OF DELIV RY
I hereby certify that on the
day of
Ir r(!J']
' 0 J copies of the foregoing Order
were delivered in court, mailed-postage prepaid, sent by facsimile or
roffice mail to:

-&

Defense Attorney:

1a

~f.!vLj JD J!.-

Y,tn Court

CJ Interoffice

u Faxed

o

Defendant

'1'1n Court

o

Probation & Parole:

Ll In Court

o Interoffice :5(Faxed (208) 769-1481

Prosecuting Attorney:

Ve v: hare. n

Health and Welfare
Other:---------------

f

In Court

·rJ Mailed

o

In Court

Interoffice

Mailed - address above

IJ Interoffice

i.! Faxed (208) 446-1833

D Interoffice

o Faxed (208) 769-1430

o

[I

Interoffice

Mailed
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ORDER FOR EVALUAT!ON(S) AND SETTING SENTENCING

Anne Taylor, Deputy Public Defender
Office of the Kootenai County Public Defender
PO Box 9000
Coeur d'Alene, Idaho 83816
Phone: (208) 446-1700; Fax: (208) 446-1701
Bar Number: 5836

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

JOSHUA MICHAEL MOSJ!:S,

)

1ViU 1 iUJ"i

PRIOR SWORN TESTIMONY

. Defendant.

)
)

~~l!.J:Uflf\:.

AJJIVUl:).;,1v1.,. VJ.'

COMES NOW, the above named defendant by and through his attorney, Anne Taylor,
Deputy Public Defender, and hereby submits the following memorandum in support of his
Motion Seeking Admission of Prior Sworn Testimony contemporaneously filed with this Court.
I.

LEGAL BASIS FOR REQUESTED RELIEF

Pursuant to l.C. § 9-336, prior to admitting into evidence recorded testimony from a
preliminary hearing, the court must find that the testimony offered is:
1. Offered as evidence of a material fact and that the testimony is more probative on the
point for which it is offered than any other evidence which the proponent can procure
through reasonable efforts; and

MEMORANDUM IN SUPPORT OF MOTION
SEEKING ADMISSION OF PRIOR SWORN TESTIMONY

Page 1
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2. That the witness is, after diligent and good faith attempts to locate, unavailable for the
hearing; and
3. That at the preliminary hearing, the party against whom the admission of the testimony is
sought had an adequate opportunity to prepare and cross-examine the proffered
testimony.
Furthermore, Under LR.E. 804(b)(1 ), former testimony will not be excluded by the

as there has been adequate opportunity to cross-examine, which is determined on a case-by-case
basis. State v. Mantz, 148 Idaho 303, 309 (Ct. App. 2009).

If the requirements of I.R.E.

804(b)(l) and I.C. § 9-336 are satisfied, the use of testimony from the preliminary hearing will
be allowed. State v. Perry, 144 Idaho 266, 269 (Ct. App. 2007); State v. Ricks, 122 Idaho 856,
.861 (Ct.App.1992).
A. Unavailability of Witness

Under both the ·statute and rule, the first prerequisite for admission of preliminary hearing
testimony at a later trial is a showing that the witness is unavailable. Perry, 144 Idaho at 269.
This unavailability must be established by the proponent of the testimony. Id.; State v. Button,
134 Idaho 864, 868 (Ct.App.2000). An asserted testimonial privilege is an independent ground
of "unavailability" pursuant to I.R.E. 804(a)(l). Indeed, I.RE. 804(a)(l) directs that a witness

MEMORANDUM IN SUPPORT OF MOTION
SEEKING ADMISSION OF PRIOR SWORN TESTIMONY
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may be deemed unavailable if the witness "is exempted by ruling of the court on the ground of
privilege from testifying concerning the subject matter of the declarant's statement."
During the hearing on pre-trial motions before this Court March 21, 2011, the State
notified the Court and counsel for the defendant that while the State had offered immunity to
Joshua Branam for purposes of the preliminary hearing in the present case, the State would not
offer Joshua Branam immunity to testify at trial. Counsel for Joshua Branam thereafter informed

In State v. Mantz, 148 Idaho 303 (Ct. App. 2009), the defendant was charged with
aggravated assault for intentionally firing a handgun near the head of Hoidal. Hoidal testified at
the preliminary hearing; however, prior to trial Hoidal died in an unrelated accident. The state
filed a motion in Iimine requesting admission of Hoidal's preliminary hearing testimony at trial
asserting that the testimony met the requirements for admission under I.C. § 9-336, Idaho Rule of
Evidence.804(b)(l), and the Confrontation Clause of the Sixth Amendment.
The Mantz Court reasoned that preliminary hearing testimony is admissible as long as the
defendant had an adequate opportunity to cross-examine, which is determined on a case-by-case
basis. Id at 309. The Mantz Court held that this approach was consistent with prior Court
rulings, such as State v. Ricks, supra, whereby the Court, albeit in the context of applying J.C.§
9-336 and I.RE. 804(b)(l), held that "a case-by-case approach is the better way to determine
whether the district court was correct in ruling that the preliminary hearing testimony was
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admissible." Id. at 309; quoting Ricks, 122 Idaho at 863.
The Mantz Court also argued that preliminary hearing testimony of an unavailable
witness will generally be admissible where the testimony is "given under circumstances closely
approximEt;ting those that surround the typical trial." Id. at 310; quoting California v. Green, 399
U.S. 149, 165 (1970). Circumstances approximating trial include witness testimony under oath,
representation by counsel, an opportunity to cross-examine the witness, and the proceedings

1. That defense counsel questioned Hoidal as to the accuracy of his story, underage

drinking, desire for an adventure, ability to recall the events of the evening due to
alcohol consumption, and motive.

2. Defense counsel had approximately two months in which to prepare for his crossexamination ofHoidal.

Id. at 310-311
The Mantz Court ruled that the defendant in that case was represented by counsel who
engaged Hoidal in full and effective cross-examination as to his truthfulness, bias, memory, and
motive. Id. at 311.
In the case at hand, Joshua Branam testified under oath at the preliminary hearing. The
State engaged in extensive cross-examination and the preliminary hearing was conducted before
a magistrate judge and an audio recording and a written transcript were made of that proceeding.
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At the preliminary hearing in this matter, defense counsel developed on direct examination that
Branam was absconding from his parole officer when he called his brother-in-law, Walter Ward,
and told him that if he did not deliver $2,500 then he would be killed. Branam testified that
during this phone call many people were coming and going but the defendant was not part of the
phone calls to Walter Ward. Branam also testified that he asked the defendant to go pick up the
money from Walter Ward but did not disclose to the defendant that Walter Ward thought

friend ofBranam's and that during the dates in question Branam was high on methamphetamine.
The State inquired into Branam's use of drugs and determined that Branam ingested
methamphetamine, used it intravenously as well as smoked it and his memory was affected due
to his use of drugs. The State also elicited testimony regarding the length of the phone
conversation between Branam and Walter Ward as well as the content of the conversation.
The State also established that Branam was unsure whether the defendant was present at
the time he made the call to Walter Ward and that Branam sounded convincing and desperate on
the phone With Walter Ward. The State inquired as to whether Branam may have forgotten that
he handed the phone to the defendant due to his intoxication and Branam admitted that it was a
possibility. The State extensively questioned Branam about whether the defendant was told he
would be picking up money, where he went, how he got there, and what he was to pick up. The
State also questioned Branam about his fear of the defendant and whether he was fearful of being
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labeled a snitch.
The State extensively questioned Branam about his motives, including his fear ofthe
defendant and being labeled a snitch, about his ability to recall the events due to his
methamphetamine use, and of his truthfulness. Furthermore, the State had from August 12, 2010
to December 10, 2010 to prepare for the cross-examination of Branam.
Therefore, the State engaged Branam in full and effective cross-examination as to his

limited in his cross-examination of the victim at the preliminary hearing. Id. at 311. In the case
at hand, it does not appear from the transcript of the December 10, 2010, preliminary hearing
that the Magistrate restricted the State's cross examination of Branam in any way. In fact, the
record of the preliminary hearing in the present case shows that of approximately seven
objections made by defense counsel during the State's cross examination of Branam, none were
sustained. There appear to have been no limitations made by the Magistrate on the State's ability
to cross examine Branam.
D. Similar Motive to Develop Testimony

A final consideration by the Mantz Court was whether there was a showing of any new
and significantly material line of cross-examination that would have been developed at trial that
was not touched upon in the prior cross-examination. Id. at 311. The Mantz Court reasoned that
this was necessary in terms of a Confrontation Clause consideration and related to the "similar
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motive" element of I.RE. 804(b)(I). In that case, the Mantz Court concluded that the
defendant's motive at trial was the same as at the preliminary hearing, "to prove Mantz's
innocence by discrediting the victim's testimony." Id. Ultimately, the Court in that case
concluded that the preliminary hearing transcript demonstrated Mantz's opportunity to crossexamine the victim at the preliminary hearing was adequate under Crawford.
In the case at hand, the State had a similar motive to develop Branam' s testimony by

preiiminary hearing was to discredit or undermine Branarn's testimony. That is the same motive
that will apply at trial.
II.

CONCLUSION

For the aforementioned reasons, the defendant respectfully requests that this Court grant
his Motion seeking admission of prior sworn testimony as Joshua Branam is an unavailable
witness pursuant to I.RE. 804(a)(l) and the state has had a full opportunity and similar motive to
develop the testimony of Joshua Branam by cross examination at the preliminary hearing held
December 10, 2010; therefore, the requirements ofl.R.E. 804(b)(l) and J.C. § 9-336 have been
satisfied.
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DATED this

day of April, 2011.

OFFICE OF THE KOOTEN
TY PUBLIC
FEN E
CO

BY:
ANNE TAYLOR
DEPUTY PUBLIC DEFENDER

copy ofthe same as indicated below on t h e + day of April, 2011, addressed to:
~tenai

-A-

County Prosecutor FAX 446-1833

ViaFax
Interoffice Mail

MEMORANDUM IN SUPPORT OF MOTION
SEEKING ADMISSION OF PRIOR SWORN TESTIMONY

Pagc8

309
Re cei ved Ti me Ao r. 4. 2011 10: 50AM No. 0741

Log of 1K-COURTROOM8'
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Page 1 of 3
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Description CR 2010-15159 Moses, Joshua 20110525 Sentencing
Judge Mitchell
Court Reporter Julie Foland
Clerk Jeanne Clausen
n

Note

03:02:35 PM
Judge

Calls case - deft present and represented by Mr. Taylor and Ms.
Walsh; Mr. Bushling for the state. Sentencing hearing. PSI has
heen filed.

!JI IUI ICIUI oe;:i.

PD

"- fJl IVi

'""''""'

'1

conviction. There were 9 seperate event dates. Page 8 - 2
sisters and one has passed away. She passed away from a drug
overdose. His father twice raped his mother. His sister who
passed away had SA issues. Residence comments - before he
went to jail he didn't have a stable living environment. His
stepfathers was his home base. Previous relationships relationship ended in part because of his drug use. Page 1O - his
daughters custody status - he believes Brianna's mother has her.
Child Preston - he lives in Culvert, WA. Josh forgot to write his
1.5 year old child on PSI. Mother of his two son's lives with her
father. He did obtain his GED. He didn't quit school to sell weed.
He did acknowledge that he sold weed that he found in his
mothers home. He quit going to school because he was behind
and didn't have enough credits. Zips 1996 to 1997; Alpine Deli
2006 for a month; Allcity doing lawn care at age 16 yrs. Also at
age 17 did lawn work. Dennys 2004 for 4 months; Pizza Hut
2005 for 3 months; 2007-2009 he did side jobs as carpet installer
helper; He's been in jail 10 months of 12 months stated he was
unemployed. Social anxiety disorder was diagnoses about 3 yrs
ago. He was on Zoloft for 6 months and didn't notice
improvement so he quit taking it. He wants counseling to deal
with depression and childhood issues. Page 12 under SA - he
has used alcohol alot, but doesn't have an exact number.
Marijuana - he was a very regular user - most days. Cocaine - he
doesn't know how many times he used. Meth - 21 or 22 when
first used meth and was cronic after that. That became his drug
of choice. SA comments - general objection. Eval made a lot of
sense but the summarization didn't. He doesn't feel his addiction
is alcohol, but use of alcohol will lead to meth and marijuana.
Page 13 - He wants drug treatment.

3io

Log of 1K-COURTROOM8

5/2011

Page 2of3

j

03:33:42 PM Deft
03:33:49 PM

~

03:33:57PM PD
03:34:49 PM

Agrees with corrections.
No corrections.
Calls Cassidy Verasteguy

He was my previous boyfriend. We are close friends. Before he
Cassidy
went to jail I would hear from here everyday. He very religious
Verasteguy
and is a good person. He just makes mistakes.

:53 PM PA

Cross.

03:35:58 PM Cassidy
I consider extorting money from someone wrong.
Verasteguy

03:38:34 PM Judge

H.ev1ews letter trom uernce cenmger.

03:39:18 PM

Deft

29 yrs old and made alot of mistakes in my life. Biggest mistake
was when I slapped my daughter. I used drugs as a sponge for
the pain that I had caused. I've had 10 months to think about
what is important in my life. I've not been a good father or son.
My mistakes are caused from drugs. I don't want to be an addict.
Give my a shot at the rider program. I won't let you down. My
kids' grandfather is here today and have put all responsiblity on
.
him to raise my children. Given opportunity I will succeed.
Apologize to court and Walter Ward. I should've know what I was
being sent to do.

PA

Facts of this case and defendant's past - 10 fixed 10
indeterminant. Don't know if resitution is owing and based on
that I submit.

PD

2 prior felonies before we came to court. Ask court to retain
jurisdiction. Client fully has his attention on changing his life. He
has people who stand behind him. Mr. Ertz is constant in his life.
What has happened in his life led him into use of drugs. I he
hadn't used Meth during this incident he would've understood
why he was going to get the money. He wants to concur his drug
problem. Mind set is right. Recommend theraputic community
rider. Longer program and give alot more benefit. LSI score will
be high because of his long use of drugs. Opportunity for
treatment he hasn't had before.

03:45:20 PM

03:46:15 PM

Back on the record. Restitution ever be an issue?
I don't know if restitution will be an issue.
04:03:32 PM

Grand theft by extortion and habitual - IDOC 1O fixed 20
indeterminant; $1000 fine. Retained jurisdiction for a year -

31 'I
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theraputic Rider. 301 days CTS. 42 days to appeal. If you don't
get into the TC rider I will send you to prison. There is still a lack
of honesty. No testimony that Walter Ward felt you were under
influence. You took himwhere you needed to take him. You
need to come clean. You need to come honest between
yourself. I think you knew what you were doing. 2 serious
felonies before this. TC ridere will give you SA treatments and
your criminal thinking errors. I will give you a second chance if
you are honest with me. You have to follow all their rules. Come
back show me that you did well as far as chemical dependency
and criminal thinking standpoint. I don't understand how you did
the things you did that day. Fully explain how you've changed
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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO IN AND FOR THE COUNTY OF KOOTENAI
)

41'~'~~*'*"'~'

DOB:
SSN:
IDOC:

05-20-1982
536-90-3280
100507
Defendant.

TO:

I

)
)
)
)
)

KlSCI, PO BOX 14, BOISE, ID 83707 -ATTN: RECORDS DEPT.
_PWCC, 1451 Fore Rd., Pocatello, ID 83204-4300-ATTN: RECORDS DEPT.
The PSI packet attached to this Order is CONFIDENTIAL and is mailed directly to the

Idaho State Board of Correction. The packet has been sealed and is to be opened only by
authorized personnel of the Idaho State Board of Correction. A duplicate original of this order
without the attached packet is to be filed in the court file.
Dated this

d St'--

day of _ __,f1....__.._~__,__ _ _ _ _ _, 2011.
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STATE OF IDAHO )

I )"

Co"'"' of K~TE'."'I
2 b5 I (
i=ILEO

I

AT5: {} D

O'clock-J?.=-M

CLERK, DISTRICT COURT

Jjd~L6
IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO IN AND FOR THE COUNTY OF KOOTENAI
C'TATC l"\C lnALll"\

\

)
)

!DOC: 100507
Defendant.

)

~~~----------------------~>
This JUDGMENT AND SENTENCE constitutes the sentencing disposition in the
above matter.
On May 25, 2011, before the Honorable John T. Mitchell, District Judge, you, JOSHUA
MICHAEL MOSES, personally appeared for sentencing. Also appearing were a representative
of the Prosecuting Attorney for KOOTENAI County, Idaho and your lawyer, Anne C. Taylor.
WHEREUPON, the previously ordered presentence report having been filed, and the
Court having ascertained that you have had an opportunity to read the presentence report and
review it with your lawyer, and you having been given the opportunity to explain, correct or deny
parts of the presentence report, and having done so, and you having been given the opportunity
to make a statement and having done so, and recommendations having been made by counsel
for the State and by your lawyer, and there being no legal reason given why judgment and
sentence should not then be pronounced, the Court did then pronounce its sentencing
disposition as follows:
IT IS HEREBY ORDERED that you, JOSHUA MICHAEL MOSES, having been found
guilty by a jury of the criminal offense charged in the Information on file herein as follows:
GRAND THEFT BY EXTORTION, l.C. § 18-2403(2)(e) and l.C. § 18-2407(1)(a), and the
HABITUAL OFFENDER ENHANCEMENT STATUTE OF l.C. § 19-2514;
THAT YOU, JOSHUA MICHAEL MOSES, ARE GUilTY OF THE CRIME SO
~':JARGED, and now, therefore,
~
IT IS FURTHER ORDERED that, pursuant to l.C. §19-2513, you are sentenced as
follows:
GRAND THEFT BY EXTORTION, (a felony), l.C. § 18-2403(2)(e)
and l.C. § 18-2407(1)(a), and the HABITUAL OFFENDER
ENHANCEMENT STATUTE OF l.C. § 19-2514, committed on July
24, 201 O- to the custody of the Idaho State Board of Correction for
(co) years followed by an indeterminate term of
a fixed term of
(_li>WtY (fo) years, for a total term not to exceed Tu IJ?.Ty '1~ years.

W
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A fine in the amount of$ \ , 000. 61)
.
IT IS FURTHER ORDERED that JosHUA MICHAEL MOSES is committed to the
custody of the Idaho State Board of Correction on the date of the sentencing hearing,
May 25, 2011, and that the Clerk shall deliver a copy of this order to the Sheriff, which
shall serve as the commitment of the Defendant to the custody of the Idaho State
Board of Correction.

THE STATE OF IDAHO DEPARTMENT OF CORRECTION IS STRONGLY
ENCOURAGED TO PROVIDE THE THERAPEUTIC COMMUNITY TOWARD THE
END OF THE FIXED PORTION OF HIS SENTENCE, TO ASSIST WITH LONG
CTAt..lnH•.lr.?. t"'DllUllt..IAI

D

TLllt..ILflt..I~

Ar..tn LllC: Annlf"'TlnM

IT IS FURTHER ORDERED that the court shall retain jurisdiction for FOR UP TO THREE
HUNDRED AND SIXTY FIVE (365) DAYS pursuant to l.C. § 19-2601. Said period of
retained jurisdiction shall begin on the date that the Defendant enters the Idaho State
Penitentiary.
THE COURT RECOMMENDS for the defendant the following retained jurisdiction
sentencing option:
[ ] Correctional Alternative Placement Program (CAPP) Followed by Problem
Solving Court [RJCAPS].
[ ] Correctional Alternative Placement Program (CAPP) [RJCAPP].
[ ] Retained Jurisdiction (Traditional Rider) [RJTR].
[>fiherapeutic Community (TC Rider) [RJTC]. \ \ \ lS \5 \\-\£ e>t-.)L..y AC'-l--~~\-1;
[ ] No Recommendation [RJNR]
e>'PT\t>~ - 5€:.~b \-\...,.,... 'SAC.(..::::. \ l=- t\C.
.
Q o-ei~T 6-: £-r l f\J •
IT IS FURTHER ORDERED that upon completion of the Retained Jurisaiction
Programming, JOSHUA MICHAEL MOSES shall be transported to the KOOTENAI
County Jail where defendant shall be held without bond pending a hearing to determine
whether or not the court should exercise its retained jurisdiction; and the Idaho
Department of Correction will alert the District Court of the day of transport. Defendant
will have the opportunity to rebut or supplement the recommendation of the jurisdiction
review committee, with the state having an opportunity to respond. Thereafter, the
defendant will be given an additional right of alfocution before the court enters its final
judgment.
IT IS FURTHER ORDERED pursuant to J.C. § 19-5302 that the court shall reserve
jurisdiction to determine the amount of restitution you shall pay your victim(s) in this
matter. The amount shall be determined from time to time by stipulation or upon notice
and hearing. Thereafter, a separate civil judgment shall be entered against you and in
favor of your victims. Such civil judgment shall bear statutory interest from the date of
each offense.
IT IS FURTHER ORDERED that, the court having found you to have either the present or
the future ability to pay, you shall pay court costs and fees on each count or charge as
follows:
Emergency Felony Surcharge (crime committed after
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100.00

315
PAGE2

4/15/10)
a. Court costs
b. Victim's Comp. Fund, LC.§ 72-1025(1)(a)
c. P.O.S.T. Fee
d. KOOTENAICo. Justice Fund
e. ISTARS Fund
f. Peace/Detention Officer Disability Act
TOTAL each count or charge

$

17.50
75.00
10.00
10.00
10.00
3.00
225.50

IT IS FURTHER ORDERED that pursuant to Idaho Code § 18-309 you, JOSHUA

MICHAEL MOSES, shall be given )D \ days credit for time served on any sentence
imposed on the above charges. (

7 (2A. (lo_ 5 (z 5'/l [

='Db \J

have the right to apply for leave to appeal in forma pauperis or to apply tor the appointment ot
counsel at public expense. If you have questions concerning your right to appeal, you should
consult your present lawyer.
DATED this 25th day of May, 2011.

dt 1

I hereby certify that on the
day of May, 2011 copies of the foregoing Order were mailed, postage
prepaid, or sent by facsimile or interoffice mail to:

~efense

\L'.:" KOOTENAI County Sheriff

Attorney - Anne C. Taylor 446-1701
Prosecuting Attorney - 446-1833
_...Probatien &-..Parole;-faJC'!-769-148-1-

7

~-J '-fo 7

-10 Dept of Tr.ai:isp. (1!08) 3J4=BZ39~Idaho Department of Correction
[certified copy faxed to (208) 327-7445]
........ IQOC CCD, tax {208) SSS...21 SS
..;..-Pre-ttial-Senrices, fax 4"46-14t'l7

_~Interoffice-Mail}

...i_ KOOTENAI County Auditor (Interoffice Mail)
.....::.....etOBAL DRIJG TiS"RN~04e
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STATE OF IDAHO
"
COUNTY OF KOOTENAI } SS

Anne C. Taylor, Deputy Public Defender
The Law Office of the Public Defender Kootenai County
PO Box 9000
Coeur d'Alene, Idaho 83816
Phone: (208) 446-1700; Fax: (208) 446-1701
Bar Number: 5836

FILED:
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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI
,_..,...A..-.- ,....,_ Ir'\ A

LJ,..,,,

JOSHUA MICHAEL MOSES,

)
)
)
)
)

Defendant/
Appellant.

TO: THE ABOVE NAMED RESPONDENT, STATE OF IDAHO, AND THE
CLERK OF THE ABOVE ENTITLED COURT:
1.

The above named Appellant hereby appeals against the above named

Respondent, the State of Idaho, to the Idaho Supreme Court from the final Judgment
and Sentence entered in the above entitled matter on May 25, 2011, the Honorable
John Mitchell, presiding.
2.

That the party has a right to appeal to the Idaho Supreme Court, and the

Judgment described above in paragraph one, is an appealable Judgment under and
pursuant to Idaho Appellate Rule 11(c)(1).
3.

The issues Appellant intends to assert in this appeal include, but are not

necessarily limited to:

NOTICE OF APPEAL
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Pre-trial Orders
Any and all trial rulings
Improper Jury Instructions
Excessive Sentence
Prosecutorial Misconduct
4. No order has been entered sealing all or any portion of the record. (Other that

pursuant to Rule 25 (b ):
A. Transcript of the Motion to Dismiss held on 2/24/11 (Julie Foland, Court
reporter, no estimate of the number of pages in the Register of Actions, but believed to
be less than 100 pages).
B. Transcript of the Pre-trial motions held on 3/21/11 (Julie Foland, Court
reporter, no estimate of the number of pages in the Register of Action, but believed to
be less than 100 pages).
C. Transcript of the entire trial, including, but not limited to Hearings and Motions
outside the presence of the Jury, Opening Statements, Closing Arguments, and Jury
Instruction Conference held on 3/22/11. 3/23/11 and 3/24/11 (Julie Foland, Court
reporter, no estimate of the number of pages in the Register of Action).
6.

The Appellant requests the following documents to be included in the

clerk's record in addition to those automatically included under Rule 28 l.A.R.:
A. Defendant's Memorandum supporting Motion to Dismiss.

NOTICE OF APPEAL
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B. State's Memorandum opposing Motion to Dismiss.
C. State's Memorandum supporting Motion in Limine.
D. Defendant's Memorandum supporting using Prior Sworn Testimony.
E. Motion of Witness Joshua Branam's counsel to Quash Subpoena.
F. Order Quashing Subpoena.
G. Jury Instructions.

marked below in the Certificate of Service.
B.

The Appellant is exempt from paying the estimated transcript fee because

the Appellant is an indigent who is represented by the Law Office of the Kootenai
County Public Defender.
C.

The Appellant is exempt from paying the filing fee because the Appellant

is an indigent who is represented by the Law Office of the Kootenai County Public
Defender.
D.

The Appellant is exempt from paying the estimated fee for the preparation

of the record because the Appellant is an indigent who is represented by the Law Office
of the Kootenai County Public Defender.
E.

Service has been made upon all parties required to be served pursuant to

Rule 20 I.AR., to wit the Kootenai County Prosecuting Attorney, and the Attorney
General of Idaho pursuant to Section 67-1401 (1) Idaho Code.

3__ day of June, 2011.

DATED this __
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BY:

NOTICE OF APPEAL
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that I have this 1:>rd day of June, 2011, served a true
and correct copy of the attached NOTICE OF APPEAL via interoffice mail or as
otherwise indicated upon the parties as follows:

X

/\

Kootenai County Prosecuting Attorney
P.O. Box 9000
Coeur d'Alene, Idaho 83816-9000

L.dWll:llll.il:I

v.

VVCl<:!>Uwll

via Interoffice Mail

L.J

Attorney General
P.O.Box 83720
Boise, Idaho 83720-0010

LJ

Li

Certified Mail
Facsimile (208) 854-8074

Reporter for District Judge John T. Mitchell, Julie Foland (Kootenai County, PO Box
9000, Coeur d'Alene, ID 83816) via Interoffice Mail

3 1)£l,,.
NOTICE OF APPEAL
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STATE OF IDA.HO
1J SS
COUNTY OF KOOTENAI

ORIGINAL

FILEO:

Anne Taylor, Deputy Public Defender
The Law Office of the Public Defender Kootenai County
PO Box 9000
Coeur d'Alene, Idaho 83816
Phone: (208) 446-1700; Fax: (208) 446-1701
Bar Number: 5836
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THE nI~TRirT COURT OF THE FIRST JUDICIAL DISTRICT OF THE

v.
JOSHUA MICHAEL MOSES,
Defendant.

)
)
)
)

MOTION FOR APPOINTMENT OF
STATE APPELLATE PUBLIC DEFENDER
IN DIRECT APPEAL; RETAINING TRIAL
COUNSEL FOR RESIDUAL PURPOSES

COMES NOW, the above named defendant, by and through his attorney, Anne Taylor,
Deputy Public Defender and hereby moves the Court for an Order pursuant to Idaho Code § 19-867,
et seq., and Rule 13(b), (12) and (19) for its order appointing the State Appellate Public Defender's
Office to represent the Appellant in all further proceedings. This motion is brought on the grounds
and for the reasons that the Defendant is currently being represented by the Office of the Public
Defender, Kootenai County; the State Appellate Public Defender is authorized by statute to represent
the Defendant in all felony appellate proceedings; and it is in the interest ofjustice, for them to do so
in this case since the Defendant is indigent, and any further proceedings on this case will be
appealed.

MOTION FOR APPOINTMENT OF STATE APPELLATE PUBLIC DEFENDER IN
DIRECT APPEAL; RETAINING TRIAL COUNSEL FOR RESIDUAL PURPOSES -1-
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DATED this

___,_3
_____ day of June, 2011.

BY:

f\'\c.:•"1:!£.~ FOR APPOINTMENT OF STATE APPELATE PUBLIC DEFENDER

IN DIRECT APPEAL; RETAINING TRIAL COUNSEL FOR RESIDUAL PURPOSES -2-
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CERTIFICATE OF SERVICE

.5

I HEREBY CERTIFY that I have this ,..._d day of June, 2011, served a true and correct
copy of the attached MOTION FOR APPOINTMENT OF STATE APPELLATE PUBLIC
DEFENDER via interoffice mail or as otherwise indicated upon the parties as follows:
vi~

x

"Q

Lawrence G. Wasden
Attorney General
P.O. Box 83720
Boise, Idaho 83 720-00 I 0

LJ
LJ
~

Interoffice Mail

First Class Mail
Certified Mail
Facsimile (208) 854-8071

Reporter for District Judge John T. Mitchell, Julie Foland via Interoffice Mail

M.~_:oR APPOINTMENT OF STATE APPELATE PUBLIC DEFENDER
IN DIRECT APPEAL; RETAINING TRIAL COUNSEL FOR RESIDUAL PURPOSES -3-
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Anne Taylor, Deputy Public Defender
Office of the Kootenai County Public Defender
PO Box 9000
Coeur d'Alene, Idaho 83816
Phone: (208) 446-1700; Fax: (208) 446-1701
Bar Number: 5836

/

v.
JOSHUA MICHAEL MOSES,

)
)
}
)
)
)

ORDER FOR APPOINTMENT OF STATE
APPELLATE PUBLIC DEFENDER IN
DIRECT APPEAL; RETAINING TRIAL .
COUNSEL FOR RESIDUAL PURPOSES

Defendant.
TO: OFFICE OF THE IDAHO STATE APPELLATE PUBLIC DEFENDER, AND, ANNE
TAYLOR, DEPUTY PUBLIC DEFENDER, KOOTENAI COUNTY.
A judgment having been entered by this Court on May 25, 2011, and the defendant having
requested the aid of counsel in pursuing a direct appeal from this district court in this felony matter,
and defendant's trial counsel having filed a timely notice of appeal, and the Court being satisfied
that said defendant continues to be a needy person entitled to public representation, therefore,

IT IS HEREBY ORDERED, in accordance with I.C. 19-870, that the State Appellate Public
Defender is appointed to represent defendant in all further proceedings involving his appeal.

IT IS FURTHER ORDERED that trial counsel shall remain as appointed counsel of record
ORDER FOR APPOINTMENT OF STATE APPELLATE PUBLIC DEFENDER IN
DIRECT APPEAL; RETAINING TRIAL COUNSEL FOR RESIDUAL PURPOSES -1-
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for all other matters involving action in the trial court which, ifresulting in an order in defendant's
favor, could affect the judgment, order or sentencing in the action, until the expiration of the time
limit for filing said motions or, if sought and denied, upon the expiration of the time for appeal of
such ruling with the responsibility to decide whether or not a further appeal will be taken in such
matters.

1

day of, served a of June, 2011 true and
I HEREBY CERTIFY that I have this
correct copy of the attached ORDER FOR APPOINTMENT OF STATE APPELLATE PUBLIC
DEFENDER via facsimile, interoffice mail or as otherwise indicated upon the parties as follows:

x

Kootenai County Public Defender

Interoffice Mail
Facsimile (208) 446-1701

x

Kootenai County Prosecuting Attorney

Interoffice Mail
Facsimile (208) 446-1833

x

State Appellate Public Defender
3050 Lake Harbor Lane, Suite 100
Boise, Idaho 83703

x

Lawrence G. Wasden
Attorney General
P.O. Box 83720
Boise, Idaho 83720-0010

[]

~
[]
[]

x

First Class Mail
Certified Mail
Facsimile (208) 334-2985

*0J;efl

First Class Mail
Certified Mail
Facsimile (208) 854-8071
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Supreme Court (certified)

[ ]

K

First Class Mail
Fax Certified (208) 334-2616

Reporter for District Judge John T. Mitchell, Julie Foland via Interoffice Mail
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IDAHO DEPARTMENT OF CORRECTION $1AT£ OF. IDAHO

·

"Protecting ldBho through Safety. Accountabilff.y,
FCOUHTY OF KOO'TENAl}SS
Partnerships And Opportunities for Offender Change" · fLEO:
/(

(.p

Jul 121 2011

The Honorable Judge John Mitchell
First Judicial District

Kootenai County District Court

Your recommended placement:

Therapeutic Community (TC Rider)
The inmate was placed in:

Therapeutic Community Rider

,,...

Facility location:

NICI

com...

~

I

......._

•

Mar23,~

C>

Iftlte Tecommendarion wa.s not followed, the reason(s) are indicated below,· those that apply are checked:

Cl

[J Educational

Need

[]Medical Need

CJ SOTPNeed

a

The offender was tested through the use of a nationally supported screening and
survey tool, Test for Adult Basic Education (TABE), and it was determined that
his/her functioning ability falls below the 6th grade standard. This deficiency
precludes the offender from engaging in the recommended treatment. These
educational deficits will not limit access to treatment, but must be addressed at the
facility of placement.
The offender lacks a GEDIHSD, which is the minimum level of education as
determined by Best Practice Standards. The lack of a GEDIHSE diminishes the
offender's potential to acquire living wage employment and negatively impacts
community success. This educational deficit will not limit access to treatment, but
must be addressed at the facility of placement.
The offender has significant medical needs that can only be addressed at our most
substantial medical setting. The offender will xeceive a traditional rider opportunity
in conjunction with medical services to .allow !DOC to stabilize these issues in
anticipation for an effective and successful reentrv oPPortumty.
The offender requires sex offender sexvices based on assessment, file review, and
clinica] interpretation. While sex offender services are necessazy to ensure public
safety, the offender will also receive services that address other criminogenic needs
as detennined by comprehensive assessment and court recommendations.
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IDAHO DEPARTMENT OF CORRECTION
NOTICE OF RETAINED JURISDICTION IN.MATE PLACEMENT (continued)

OFFENDER NAME (Last First, Ml)

IDOC#

CASE#

RJENDDATE

Moses, Joshua M.

100507

CRI0-15159

Jun 6, 2012

LSIR

n

c

Score/Domain
c,.ftYICl

[J The offender lacks an assessed significant substance abuse issue based on an LSIR
alcohol/drug domain score that is less than .4 and a TCU drug screen score that is less
than 3.
The offender's overall LSIR score exceeded 40. Offenders who score in the 41 and
above range exhibit psychopathy that precludes CAPP placement. Based on assessed
criminogenic needs, the offender will instead recejve a traditional rider or TC

T\.f'\ot:t

C Mental Health
Need
Requires

Cl Higher Level
of Security

C Bed Capacity

most substantiaJ mental health setting. The offender wili receive a traditiona1 rider
opponunity in conjunction with concurrent mental health services to allow !DOC to
stabilize these issues in anticipation for an effective and successful reentry
ortuni .
The offender presents a significant security issue within !DOC treatment facilities
and will be placed in a medium custody facility. The offender will receive
comprehensive services in a traditional rider setting to meet all assessed criminogenic

needs.
No bed space is available for the recommended placement. Based on assessed need,
the offender will be laced into the next hi hest level of intervention.

CJ Other
Additional comments:

DATE

PHONE#

EXT.

Original: Judge

Court Clerk - please forward a copy of this form to the prosecuting and defense attorneys
~tice ofRetained Jurisdictio11

J11mate Placement Form Rev. 5.11

2
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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTEAI
)
)
)
)
)
)
)
)

STATE OF IDAHO
Plaintiff/Respondent

vs.
JOSHUA M. MOSED

SUPREME COURT
38871
CASE NUMBER
CR-2010-15159
CLERK'S CERTIFICATE

TRANSCRIPT: PRELIMINARY HEARING FILED 09-16-10
TRANSCRIPT: PRELIMINARY HEARING FILED 09-30-10
TRANSCRIPT: PRELIMINARY HEARING FILED 01-25-11
PRESENTENCE REPORT FILED 05-18-11
LETTER FROM DENISE BENNINGER (AUNT)
IN WITNESS WHEREOF, I have hereunto set my hand and affixed the seal of the said
Court this 23RD Day of August 2011.
CLERK OF DISTRICT COURT
Clifford T.

H'll: "

~
Deputy Clerk

Bydu(/n

·

Amanda McCandless
CLERK'S CERTIFICATE

330

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

STATE OF IDAHO
Plaintiff/Respondent

vs.

}
}
}
}
}

SUPREME COURT
38871
CASE CR-10-15159
CERTIFICATE OF SERVICE

}
}

~VJ

have personally served or mailed, by United States Mail, one copy of the Clerk's Record
to each of the attorneys of record in this cause as follows:

Ms. Molly Huskey
State Appellate Public Defender
3647 Lake Harbor Ln
Boise, ID 83703

Mr. Lawrence Wasden
Attorney General
State of Idaho
700 W. Jefferson# 210
Boise ID 83720-0010

Attorney for Appellant

Attorney for Respondent

IN WITNESS WHEREOF, I have hereunto set my hand and affixed the seal of
said Court this

Clifford T. Hayes
Clerk of District Court

B~;/tf~

Amanda McCandless, Deputy Clerk
CERTIFICATE OF SERVICE
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